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The law is now firmly established as a powerful
instrument of public health.! Some of the most
important public health victories in the United
States in the past century — declining lead ex-
posure, reduced rates of smoking, improvements
in workplace and motor vehicle safety, and in-
creased vaccination rates — are the result of new
legislation, heightened regulatory enforcement,
litigation, or a combination of the three.>* With
each victory, confidence mounts in the capacity
of legal tools to be used in combating serious
health threats.

One of the newest targets of public health
law is obesity.> The past few years have brought
a flurry of legislative initiatives aimed at improv-
ing nutrition and physical activity among children
and adults, highly publicized personal-injury law-
suits against food and beverage companies,®’
and new activities on the part of federal regu-
lators.® Related initiatives in other countries and
at the World Health Organization signal growing
international interest.”

This new frontier of public health law is wel-
comed by many health activists, but it has also
provoked criticism. A backlash from the food
industry is already evident, and rights-oriented
consumer groups have decried some measures
because they impinge on civil liberties.' Tensions
exist between these interventions and the free-
doms of choice, speech, and contract. In this
article, we review the rationale for regulatory
action to combat obesity, examine legal issues
raised by initiatives to date, and comment on
the prospects for public health law in this area.

TIME FOR LEGAL ACTION?

The public health law approach posits that the
law can be used to create conditions that allow
people to lead healthier lives and that the govern-
ment has both the power and the duty to regu-

late private behavior in order to promote public
health.* The constitutional source of this author-
ity is the police power, which encompasses both
directly coercive interventions and policies such
as taxes and subsidies that shape behavior by
altering the costs of certain choices. States also
enjoy broad powers with respect to taxation of
goods and services.

Several factors have led to a reexamination of
the historical view that food consumption and
physical activity are inappropriate subjects for
government regulation. Among the “triggers to
action” that have catalyzed government interven-
tion in other areas of private behavior, such as
alcohol and tobacco use, are the development of
a scientific base and social disapproval.’* Both
these triggers are now in play with regard to
obesity.

The accumulation of an evidence base is par-
ticularly important. Emerging research results
about the economic and human costs of obesity'?
have galvanized interest in greater governmental
involvement by medicalizing the problem (witness
the Medicare program’s decision to classify obe-
sity as a disease?®) and by demonstrating the
stake that each employer and taxpayer has in it.
A growing literature also links exposure to the
advertising of unhealthful foods to decisions about
consumption and to overweight and obesity.
American children are exposed to approximately
40,000 food advertisements per year, 72 percent
of which are for candy, cereal, and fast food.**
Empirical studies, including recent reviews by the
American Psychological Association®® and the In-
stitute of Medicine (IOM),% show that advertise-
ments achieve their intended effects on children
— that is, they shape product preferences and
eating habits.?”2t Moreover, children younger
than eight years of age are generally unable to
understand the persuasive intent of advertising
and to view it critically.s
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The publication of the Surgeon General’s re-
port on obesity in 200122 brought the research
base to a wider audience and raised the public
profile of the obesity epidemic. Popular books?325
and movies?° also have educated the public, es-
pecially about the food industry. The results of re-
cent opinion polls?”3° indicate that a majority of
Americans believe that the government should be
involved in fighting obesity, particularly by regu-
lating the marketing of “junk foods” to children.

Nonetheless, antiobesity laws encounter strong
opposition from some quarters on the grounds
that they constitute paternalistic intervention into
lifestyle choices and enfeeble the notion of per-
sonal responsibility. Such arguments echo those
made in the early days of tobacco regulation.
There are important differences between foods
that are not nutritious and tobacco: people can-
not abstain from eating; high-calorie foods may
be beneficial to some people and harmful to oth-
ers; there is no food-related equivalent to harm
from secondhand smoke; and no one has shown
that foods have physically addictive properties,
much less that food companies manipulate their
addictive content to encourage dependence. How-
ever, a key similarity that undercuts the antipa-

ternalism argument is the use of these products
by children, who are highly vulnerable to adver-
tising and marketing?® and whose eating habits
tend to persist over the life span.1®2*

Ideological battles are currently playing out
at both the state and federal levels as regulators
seek an appropriate balance between private lib-
erty and public health. Table 1 lists the key regu-
latory targets and tools.

ACTIVITY IN THE STATES

Within state courts and legislatures and local
governments, there has been an outpouring of
legal initiatives to address obesity. Litigation is a
strategy that we have discussed elsewhere.® The
past four years have brought a spate of highly
publicized personal-injury lawsuits against food
companies by obese persons seeking compensa-
tion for obesity-related health problems. The most
highly publicized of these lawsuits has been
the off-again, on-again suit against McDonald’s
brought by obese children in New York.3! This
suit alleges that foods from McDonald’s were
dangerous beyond the extent ordinarily under-
stood by consumers, that McDonald’s negligent-

Table 1. Key Regulatory Targets and Examples of Approaches to Obesity in Public Health Law.

Target Legislation

Food environment

Administrative Regulations

Litigation

Schools

Community

Physical activity

Schools

Community

Insurance coverage

Nutrition standards for school
lunch programs

Taxation of non-nutritious foods

Subsidies for producers or buy-
ers of nutritious foods

Expansion of Federal Trade
Commission’s authority to
regulate food advertising

Physical-education require-
ments in public schools

Funding for walking and bi-
cycle trails

Mandated coverage of weight-
loss treatments by private
health plans

School-district policy banning
sugar-sweetened beverages
from school vending ma-
chines

Restrictions on use of food
stamps to purchase non-
nutritious foods

Requirements for nutrition la-
bels on food products

School-district policy that im-
plements a program to in-
crease after-school physical
activity

Residential subdivision regula-
tions requiring bicycle
paths, sidewalks, and parks

Reimbursement of health care
expenses because of Medi-
care’s determination that
obesity is an illness

Suits against school boards
that permit schools to ac-
cept money from soft-drink
companies in exchange
for exclusive vending rights

Claims against manufacturers
of non-nutritious foods
for product defects and
unfair business practices

Suits against education offi-
cials who cut physical
education from public-
school curriculum

Suits against developers who
do not provide adequate
recreational facilities

Suits against health plans for
not covering medically
necessary weight-loss
treatments
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ly failed to warn consumers of the risks, and that
the company’s marketing constituted deceptive
business practices under the state’s consumer-
protection laws. Similar claims have been threat-
ened against soft-drink companies.3?

Obesity-related lawsuits face substantial legal
hurdles. Plaintiffs must prove that the food or
corporate practice actually caused injury and that
the dangers were not “open and obvious” to the
ordinary consumer.®3*? Moreover, 21 states have
enacted “personal responsibility” laws that immu-
nize fast-food companies from obesity-related
tort claims.3* The lawsuits attract attention, how-
ever, and may have contributed to the decision by
some food companies to provide more healthful
product offerings.

With regard to state legislative and local regu-
latory activity, much of the focus has been on
schools. The policies of school districts have
been criticized for contributing to what research-
ers describe as a “toxic environment” for chil-
dren3s: about 60 percent of U.S. middle schools
and high schools sell soft drinks from vending
machines on campus,®® although this is likely
to change under guidelines recently established
by the beverage industry to curtail such sales by
2010%7; in most schools, meals prepared under
the National School Lunch Program exceed fed-
eral limits on total and saturated fats3®; and only
28 percent of high-school students participate in
daily physical-education classes.?® In response to
these issues, states and school boards have craft-

ed policies to reduce students’ access to foods
that are not nutritious and to boost their physi-
cal activity (Fig. 1).*° Measures include laws re-
stricting competitive food sales (the sale of foods
that compete with school lunch programs). Other
measures include closed-campus policies that
keep students at school for lunch and the re-
quirement for more and better physical educa-
tion. Notwithstanding its interest in the success
of the National School Lunch Program, the fed-
eral government has promulgated no rules con-
cerning the sale of competitive foods in public
schools, although the IOM is currently studying
the issue under a congressional mandate.**
Some states also have attempted to improve
nutrition and fitness beyond the school gates
(Fig. 2)*° by creating safe and attractive places
to enjoy outdoor exercise. Another, more contro-
versial approach is to tax junk foods, typically by
excluding them from the general exemption of
foods from state sales taxes. As of 2000, 19 states
taxed foods that are not nutritious (such as soft
drinks and candy). Several other states had such
taxes, but repealed them in the 1990s because
of pressure from the affected industries and dif-
ficulties administering them (for example, some
states had difficulty determining which foods
met the definition of a taxable item).*?
Economic and political barriers hinder more
widespread adoption of many of these state ini-
tiatives. (Unlike taxes, most measures require
revenue outlays.) The evidence base is also thin.
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Nutrition-education
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Vending-machine
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Nutrition standards for
cafeteria food

Outreach to parents

Other efforts to promote
healthy school environment
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Figure 1. State Legislative Initiatives to Combat Obesity in Schools, 1998-2005.
Data are from the Health Promotion Program state legislation and statute database of the National Conference
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