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growing pessimism about tradi-
tional approaches to medical lia-
bility reform. In some quarters, 
interest is shifting to innovative 
reforms that can be implemented 
by health care institutions and 
liability insurers without requir-
ing changes in the law. These ap-
proaches provide a better balance 
between the interests of provid-
ers and those of patients and illu-
minate a path around the politi-
cal gridlock over tort reform. 
They also afford opportunities 
for health care institutions and 
liability insurers to take the lead 
in reforming the processes for 
providing compensation for med-
ical injuries.

Here, we focus on emerging 
models of disclosure of medical 

injuries and early resolution of 
cases (“disclosure and offer” pro-
grams). Other models of private 
reform, including mandatory 
binding arbitration and voluntary 
mediation, have reportedly had 
some success but have failed to 
become widespread. The market 
may be more receptive to disclo-
sure-and-offer approaches, which 
link the compensation system to 
improvements in patient safety.

In general, private, institution-
led reforms have many advan-
tages. First, most of the reforms 
can be pursued without legisla-
tion. In some states, it is nearly 
impossible to effect liability re-
form because of political divi-
sions fostered by powerful inter-
est groups. In others, the 

legislature is dysfunctional and 
unable to accomplish major re-
form or is hamstrung by budget-
ary problems. Initial optimism 
that federal health care reform 
legislation would include major 
liability reform eventually faded, 
though the Obama administra-
tion has made a substantial com-
mitment to supporting demon-
stration projects in which health 
care systems or states implement 
innovative reforms.2

Second, institutional reforms 
can be led by physician champi-
ons and other insiders, promot-
ing buy-in from clinical and risk-
management staff. Third, because 
most private approaches do not 
abridge legal remedies, they may 
be more palatable to consumer 
groups, trial-lawyer organizations, 
and patients. Fourth, private ap-
proaches can be tailored to each 
institution’s unique culture, sys-
tems, and resources. Finally, in-
stitution-led approaches represent 
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In February 2010, the Illinois Supreme Court ruled 
that the state’s cap on noneconomic damages in 

medical malpractice cases violated the Illinois con-
stitution.1 This development has contributed to 
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a market solution governed by 
market forces. Insurers and health 
care organizations (and perhaps 
even clinicians and patients) can 
“vote with their feet,” and suc-
cessful programs can be expanded 
and replicated, while unsuccessful 
ones are discontinued.

The disclosure-and-offer ap-
proach has been implemented by 
a handful of hospital systems and 
liability insurers, building on an 
early experiment at the Veterans 
Affairs hospital in Lexington, 
Kentucky.3 Three distinct mod-
els have emerged. All begin with 
an organizational policy of full 
disclosure of adverse events and 
training and support for clini-
cians to aid them in making dis-
closures. All share a general 
philosophy of risk management 
that holds that being candid 
about medical injuries, apologiz-
ing when appropriate, and pro-
viding for the patient’s financial 
needs (in at least a limited way) 
through a quick, accessible pro-
cess will eliminate the impetus for 

most patients or families to sue 
and will spur institutional learn-
ing and safety improvement. The 
models diverge in their specific 
approaches to compensation.

In what we call the “reim-
bursement model,” the institution 
offers to reimburse the patient 
for some out-of-pocket expenses 
related to the injury and for “loss 
of time.” The program has a pre-
determined limit on reimburse-
ment (typically about $25,000 for 
expenses and $5,000 for loss of 
time), and reimbursement is of-
fered without an investigation 
into possible provider negligence. 
Patients who accept the money 
do not waive their right to sue. 
However, injuries that are clearly 
due to substandard care, as well 
as fatal injuries and cases in 
which a claim has been filed or 
an attorney is involved, are ex-
cluded and handled through tra-
ditional claims processes. The 
best-known example of this mod-
el is the “3Rs” program operated 
by COPIC Insurance, a private, 

physician-directed medical liabil-
ity company in Colorado.

The “early-settlement model,” 
pioneered by the self-insured Uni-
versity of Michigan Health Sys-
tem,4 is quite different. There are 
no preset limits on compensa-
tion. Compensation is not gener-
ally offered unless the institution, 
after an expedited investigation, 
determines that the care was in-
appropriate. The offer may include 
compensation for all elements of 
loss that are compensable in tort 
cases, including medical expens-
es, lost income, other economic 
losses, and “pain and suffering.” 
To accept the money, patients 
must agree that it constitutes a 
final settlement, thus foreclosing 
a lawsuit. The early-settlement 
approach is applied to all injuries; 
there are no exclusion criteria.

The third model, proposed in 
scholarly work on the basis of the 
successful experience of several 
foreign countries, is health 
courts.5 Patients are informed, at 
the time an injury is disclosed, 
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Policy Mechanisms for Encouraging Institutional Malpractice Reforms and Potential Benefits.

Policy Mechanism Potential Benefits

Funding of rigorous evaluations of existing programs Bolster the evidence base for particular reform models, reducing 
uncertainty and perceived risk for institutions

Federal and state funding for demonstration projects Bolster the evidence base for particular reform models, including 
information about generalizability of anecdotal successes

Encourage institutions to design and test new approaches
Reduce the direct financial costs of implementing reforms

For institutions that implement reforms, provision of sub­
sidized reinsurance or other mechanisms to limit the 
institution’s potential financial losses

Reduce the financial risk of implementing reforms

Provision of “pay for performance”–type incentives for 
institutions that implement successful reforms

Provide financial incentives for implementing and evaluating 
reforms

Passage or strengthening of state laws that provide legal 
protection for disclosure, apology, and settlement 
statements

Reduce the legal risk associated with implementing disclosure-
and-offer programs

Relaxation of reporting requirements to the National Practi­
tioner Data Bank and state medical boards, or clarification 
that they do not apply to disclosure-and-offer program 
payments

Reduce perceived collateral adverse effects of agreeing to early 
settlement offers

Clarification that state insurance departments will look favor­
ably on proposals for disclosure-and-offer programs or 
other modifications to claims-management processes

Reduce administrative barriers to adopting new approaches to 
insurance or claims management
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that they can file a compensa-
tion claim with the provider or 
its insurer. A panel of experts, 
aided by decision guidelines, de-
termines whether the injury was 
avoidable — a determination 
that turns on whether the injury 
would ordinarily have occurred 
if the care had been provided by 
the best specialist or an optimal 
health care system; the avoidabil-
ity standard is more generous 
than the negligence standard. For 
avoidable injuries, the institution 
offers full recompense for eco-
nomic losses plus an amount for 
pain and suffering according to 
a predetermined compensation 
schedule that is based on injury 
severity. Some health court pro-
posals envision that patients who 
are dissatisfied with a decision 
could bring their case to a sec-
ond administrative panel or judge 
provided by the state, with a 
limited right of judicial appeal.5 
Alternatively, in voluntary health 
court models (in which a state 
process has not been created 
through legislation), patients 
could reject the compensation of-
fer and file a lawsuit, unless they 
had previously waived this right 
as a contractual condition of re-
ceiving care. Although health 
courts have not yet been adopted 
in the United States, President 
Barack Obama recently called for 
“demonstrations of alternatives to 
resolving medical malpractice dis-
putes, including health courts.”2

A key feature of all disclosure-
and-offer models is that the infor-
mation obtained from the inves-
tigation and resolution of injury 
cases is used to improve patient 
safety. All the countries with 
health courts maintain and ana-
lyze large national databases of 
medical injuries to identify dan-
gerous conditions or processes and 
share that information with health 

care institutions.5 Within U.S. in-
stitutions operating disclosure-
and-offer programs, the analysis 
and sharing of data strengthen 
relationships between risk man-
agers and patient-safety officers, 
facilitating the implementation of 
safety interventions. Liability in-
surers can use other strategies to 
promote safety, such as offering 
financial incentives to clinicians 
for completing disclosure training, 
following safe practices, and re-
porting incidents promptly to risk-
management officials. Although 
all these measures can be pursued 
within traditional claims-manage-
ment processes, disclosure-and-
offer programs create structures 
and institutional commitments 
that enhance their effectiveness.

Nevertheless, institution-led 
malpractice reform has limita-
tions. The development of local 
programs exacerbates the patch-
work nature of compensation for 
medical injury, which originates 
from variations among juries 
and state tort reforms, and can 
cause inequities in compensation 
for patients with similar inju-
ries. In addition, institutional in-
novations are harder to evaluate 
rigorously than are statewide re-
forms. More innovative reforms 
are riskier than more traditional 
types of reforms. Health courts 
have not been tested in the United 
States, and it is unclear to what 
extent the successes reported by 
pioneers of the reimbursement 
and early-settlement models would 
be generalizable to other institu-
tions. A program’s success would 
probably be affected by the par-
ticular organizational structure 
of the institution, the availability 
of resources, the institution’s 
tolerance for risk, and the per-
sonalities of those involved in 
implementing the program. Fur-
thermore, the fact that private 

reforms generally preserve legal 
remedies constrains their ability 
to limit litigation.

Institution-led reform may also 
be hampered by regulatory re-
quirements. For example, state 
insurance departments, which 
regulate the management of mal-
practice claims, may be more per-
missive or less permissive in their 
attitudes toward disclosure-and-
offer programs. The federal re-
quirement that all claims payments 
be reported to the National Prac-
titioner Data Bank may discour-
age physicians from agreeing to 
early settlements, though the re-
quirement does not apply to re-
imbursement programs. Finally, 
leaving reform to private institu-
tions may result in reforms that 
are driven more by financial ben-
efits for hospitals than by consid-
erations such as improved perfor-
mance of the injury-compensation 
system or “doing the right thing” 
for patients.

Certain policy measures could 
stimulate more widespread adop-
tion of private malpractice reforms 
(see table). This experimentation 
is not free of risk, but institu-
tions should seize the opportunity 
to lead rather than wait for tort 
reform at the federal or state 
level. Their ingenuity, vision, and 
commitment to helping injured 
patients can improve a system 
that bedevils providers, patients, 
and policymakers alike.

Disclosure forms provided by the au-
thors are available with the full text of this 
article at NEJM.org.

From the Department of Health Policy and 
Management, Harvard School of Public 
Health, Boston (M.M.M.); and the Depart­
ment of Medicine and the Department of 
Bioethics and Humanities, University of 
Washington, Seattle (T.H.G.).

This article (10.1056/NEJMp1001603) was 
published on March 31, 2010, at NEJM.org.

Lebron v. Gottlieb Mem. Hosp., 2010 WL 1.	
375190 (Ill. 2010).

malpractice reform



PERSPECTIVE

10.1056/nejmp1001603  nejm.org4

Obama B. Letter to Speaker Pelosi, Sena­2.	
tor Reid, Senator McConnell, and Represen­
tative Boehner re: bipartisan meeting on health 
reform. March 2, 2010. (Accessed March 
22, 2010, at http://www.whitehouse.gov/
blog/2010/03/02/president-obama-follows-
thursdays-bipartisan-meeting-health-
reform-0.)

Kraman SS, Hamm G. Risk management: 3.	
extreme honesty may be the best policy. Ann 
Intern Med 1999;131:963-7.

Boothman RC, Blackwell AC, Campbell 4.	
DA, Commiskey E, Anderson S. A better ap­
proach to medical malpractice claims? The 
University of Michigan experience. J Health 
Life Sci Law 2009;2:125-59.

Mello MM, Studdert DM, Kachalia AB, 5.	
Brennan TA. “Health courts” and account­
ability for patient safety. Milbank Q 2006; 
84:459-92.
Copyright © 2010 Massachusetts Medical Society.

malpractice reform


