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Introduction 
For many ordinary people struggling to survive in Latin America, the concept of “human rights”—limited to a traditional interpretation of civil and political rights—is far too abstract to have relevance to their personal lives. Indeed, in Guatemala as late as 2000—four years after the signing of the Peace Accords which ended 35 years of civil war—in a public opinion poll, 32% of the respondents declared that the word “democracy” was unknown to them.2 On the other hand, the “social” right to education is tangible and understood. Guatemalan respondents, in answer to the question “What laws would you implement to help children?” mentioned as a first priority a law to fulfill the right to education (50% of respondents), whereas a law to protect children from abuse, which comes under the umbrella of civil and political rights, was the fourth priority, mentioned by only 18% of respondents in the poll.3 When asked what factors prevented the fulfillment of children’s rights, only 13% cited the government’s failure to meet its obligations, and only 12% mentioned the absence of laws.4 Overwhelmingly (62%), respondents considered poverty and other constraining economic factors as the main cause for the failure to fulfill the rights of Guatemalan children. In other words, from their perspective, the realization of economic and social rights, not civil or political rights, was a precondition for the realization of all of their “human rights.”5 

The Latin American population’s acutely-felt lack of social and economic benefits derived from democratization is beginning to bear the negative fruits of political instability, with citizen engagement in unseating democratically-elected presidents (as happened in four Latin American countries since 2000) or their disengagement from any democratic participation at all (with the accompanying potential for inviting traditional, undemocratic “strong-men” to occupy the empty field of political action). Democracy is seen as the privilege of the few who have the social capital to access power.6 As indicated in some studies, the lack of fulfillment of social rights leads to perceptions of exclusion, discrimination and social disparities, which in turn fuels widespread distrust in the institutions of formal democracy.7 

In short, there is an urgent need to accelerate and amplify efforts to implement economic, social and cultural rights in Latin America as a means for reducing social exclusion, thus increasing commitment to democratic institutions and processes. This article first discusses how the Convention on the Rights of the Child,8 which has been ratified by every nation on the continent, shows great potential for promoting such changes. Second, it sets out what a development approach guided by human rights principles would look like. Finally, it discusses case studies in Chile and Ecuador that illustrate these human rights-based approaches in action.

The Convention on the Rights of the Child: An Engine of Change

The Convention on the Rights of the Child (CRC) came into effect in 1990, less than a year after the collapse of the Berlin Wall. It unites, in one human rights treaty, civil, political, economic, social and cultural rights and is a faithful echo for children of the Universal Declaration of Human Rights. The ratification of the CRC swept through Latin America on the heels of the restoration of democracy, following the brutal dictatorships installed in the 1970s. As a human rights instrument, it captured the imagination of the same social movements that had confronted those authoritarian governments.9 In the democratizing context of the 1990s, which demanded that protection of human rights be codified into law, this progressive momentum resulted—at an uneven but decisive pace—in national legislation for implementing the principles and minimum standards enshrined in the CRC throughout the continent, from Mexico to Chile. Particular energy was injected into this movement for children’s rights by Brazil, whose 1988 Constitution, informed by the CRC (then circulating as a draft treaty) codified child rights in its Article 227.10 

The continent-wide effort to reform national legislation to meet the minimum standards established by the CRC highlighted, for law-makers and civil society alike, the profound injustices of the reality in which children lived, compared to what the new laws demanded for its youngest citizens. Faced with this dichotomy, the establishment of laws consistent with the CRC served a pedagogic purpose, driving the State and society to look for opportunities to create a new reality for children. The process of legislative reform in Latin America has proved to be an engine for social change in favor of children, which—as the cases presented below demonstrate—foster public participation in the formulation of the laws and in the forward-looking social policies consistent with the human rights principles in international law. New legislation and the processes that accompany its implementation, while aiming primarily at recognizing children as subjects of human rights, also serve to reduce exclusion from the social and economic benefits of citizenship, not only of children, but of other marginalized groups as well. 

The United National Children’s Fund (UNICEF) has been intimately involved with promoting legal reform in Latin America based on the CRC.11 In Latin America, implementing the CRC meant changing the prevailing legal doctrine of “irregular situation,” codified in legislation enacted across the continent in the 1920s and 1930s. Although this legislation was considered to be an advance over what had existed, its aim was:“…to ‘protect’ children in ‘irregular situations’—described in the legislation as those who were ‘supposedly abandoned’ and ‘presumably delinquent.’ It endorsed the unlimited use of state intervention to ‘dispose of’ those juveniles who were either materially or morally abandoned…there was no legal protection to prevent a child from being declared abandoned simply because he or she had no material resources…. In essence, children who were protected by basic social services such as health and education were being separated from those who were not [minors, a category of children]…who were viewed as being in ‘irregular situations’…and regarded simply as objects of state intervention rather than true legal subjects entitled to certain rights and guarantees.”12 
Applying the CRC and protecting the integral rights of children meant changing a culture in which children could be accused of “anti-social behavior” and, at the judge’s sole discretion, deprived of their liberty “for their own protection,” a culture in which poverty was criminalized for those “minors” who could not demonstrate adequate material resources. Implementing the CRC required a radical transformation of both the concepts and the operational procedures of juvenile justice and social protection, as well as of the process by which social policy was both developed and implemented. Engaging in these processes, UNICEF found its own approaches to development profoundly influenced by the human rights principles codified in the new legislation. At the same time, UNICEF found itself drawn into the development of social policies, which were necessary to meet the minimum standards established by the CRC.
A Human Rights-Based Approach to Development

Based on its commitment to the CRC, UNICEF has been a leader in developing a human rights-based approach to development programming, as it has come to be known by development practitioners within the United Nations and among non-governmental organizations such as CARE and Save the Children (UK). In Latin America, this approach is rooted in law, which has the potential (not always realized, to be sure) of making positive changes for children permanent and creating a framework for sustainable development in a democratic context.13 
Applying human rights principles to social development—principles emanating from law reform—has led policymakers, at both international and national levels, to see injustices they may never have seen before, and to design policy remedies which, requiring public participation, can only function in a democratic State.14 Applying the principles of universality and non-discrimination directs the State’s attention and resources towards vulnerable children and their families living at the margins of the mainstream and towards the provision of services to reach the “last 10%” of the excluded. In development programs for children, the most obvious consequence of applying the principle of universality has been in identifying, advocating for and supporting children whose relative numbers may be small but whose rights violations are greatest—children in prison, child victims of sexual abuse, exploitation and trafficking, children without families. Their rights are in particular need of legal protection and the integral approach of the CRC. The resulting legislative reform has enhanced that protection and done away with repressive laws based on the “doctrine of irregular situation.” Application of this principle also leads to identifying, advocating for and supporting communities of ethnic and racial groups suffering discrimination. 

Development programs that integrate these principles naturally contribute to reducing social and economic exclusion over the medium term and should stimulate the State to establish a time-bound plan for progressive realization of universal economic, social and cultural rights. Promoting universality and non-discrimination in programs contributes to weaving an inclusive social fabric, fostering democratic dialogue and participation. As a result, over the medium and long term, the country is less likely to be rent by conflict and community and family breakdown.

Applying principles of the indivisibility of human rights leads to development programs that incorporate the inter-relatedness of the causes of socio-economic problems and social exclusion. These programs are increasingly intersectoral in content, addressing the inter-connected rights of the whole person. For example, programs to address maternal mortality go beyond the provision of health services, empowering mothers to recognize signs of risk, how to prevent risk/illness, where to get treatment; adapting health services so that they are sensitive to cultural birthing practices; changing men’s attitudes that impede women from protecting their own health; advocating at the national level for more resources to be put into emergency obstetric care; and improving the legal status of women through legislative reform and civic education. A program that respects the principle of indivisibility would likely involve a different set of partners for each dimension of the inter-related problems it seeks to address: women’s groups could be the actors empowering mothers; state policymakers the actors for guaranteeing culturally-appropriate services; human rights groups or churches the actors for changing men’s attitudes; and parliamentarians the actors responsible for budgetary allocations and new laws. All these actors need to be motivated and enabled to work together—a role of “convener–networker” that UNICEF can undertake or support.15 
Applying principles of participation is directly related to the strategy of empowerment and leads to programs that build citizens’ capacity to take charge of their own development, the protection of their rights, and the fulfillment of their duties. In the area of legislative reform, the principle of participation requires that laws be formulated not solely by parliamentary committees but in a process of active citizen involvement through outreach, civic education and policy foras.16 In fulfilling the right to education, this principle requires increasing communities’ capacity to negotiate with the Ministry for facilities, learning materials and teachers; to participate meaningfully in the school’s management; to foster student governments within the school; and to demand accountability from teachers (i.e., that teachers report to work, respect children in the classroom and produce learning results), among other things. Once such skills are learned through empowering participation, they cannot easily be forgotten; thus the human rights approach can make a particular contribution to the sustainability of a development investment.17 For participation to be meaningful, the minimum conditions are that the State be sufficiently democratic to allow a public space for participation and that civil society have sufficient capacity to seize and expand that space. Support to capacity building of both the State and society, as described in the examples provided earlier and in the cases which follow, facilitate meaningful participation in public policy. 

Applying principles of accountability in development programs can take several forms. Establishing laws that protect and fulfill human rights standards makes it possible for citizens to claim their rights.18 Administrative measures that establish systems of sanctions for those civil servants who fail to fulfill their obligations (whether it be by not showing up for work or by misusing funds) enable citizens to hold State agents accountable. Accountability is also enhanced when information campaigns—organized by civil society, the media or the government itself—inform the citizenry of the State’s commitments (whether budgetary allocations to social services, social sector goals such as the Millennium Development Goals, or health/education service standards) and the State’s performance with regard to those commitments. Additionally, applying the principle of accountability means citizens should have the legal right to challenge the State in national court,19 and where national courts are unresponsive, citizens should be provided the option of pursuing justice in international courts.20 

In summary, the human rights approach to development strengthens democracy by: 1) educating and enabling citizens to participate in civic affairs; 2) developing mechanisms that increase the transparency and accountability of State services; and 3) empowering and directing resources to marginalized groups, hence strengthening the social fabric and reducing potential social discord, conflict and disintegration. Finally, all these actions enhance the sustainability of development programs through:

· Codifying social and political consensus into laws, policies and programs institutionalizing democratic processes;

· Building capacity of citizens to engage in dialogue, meet their own responsibilities, and hold the State accountable for fulfilling its obligations;

· Strengthening the capacities of individuals and institutions to carry out their obligation as expressed in local, national and international laws, policies and programs; and

· Strengthening social cohesion through seeking consensus and by focusing assistance towards the excluded and most marginalized.

Implementation of Economic and Social Rights: Two Cases

With the Convention on the Rights of the Child as the guiding framework for UNICEF’s country programs of cooperation and using legislative reform in Latin America as an opportunity to develop progressive and participatory social policies based in human rights principles, recent years have seen some advances in the implementation of economic, social and cultural rights. Two cases are presented below—Chile and Ecuador—both of which demonstrate that, beyond the ratification of an international treaty, the process and consequences of applying to development programs the principles embedded in the CRC can provide a platform for collective action and enhanced solidarity for implementing the rights of children, as well as of other excluded members of society. 

Applying the Principles of Universality, Indivisibility and Participation: Expanding Education to the Poorest in Chile.21 
Following 20 years of sharply-declining spending on social programs under military dictators, the democratically-elected governments of the 1990s reaffirmed Chile’s commitment to education, when successive governments undertook a system-wide educational reform focused on expanding and improving existing facilities and modernizing the curricula. These important advances to ensure the right to education culminated in May 2003 in a Constitutional Amendment that guarantees to all children the right to 12 years of free education.22 This amendment expanded the minimum standard of compulsory and free primary education established in Article 28 of the CRC, which Chile had ratified on August 13, 1990.

UNICEF took advantage of the government’s focus on education to call attention to the large number of adolescents (around one-third) who either never entered—or failed to complete—secondary school. UNICEF did so by opening debates around the issue among educational stakeholders and policymakers, by taking the issue to the media, and by helping to create support for inclusive secondary education among grassroots organizations. This human rights-based approach, particularly applying the principle of universality, led UNICEF’s office in Chile to examine educational reform from the perspective of those children at the margins of society who were not benefiting fully from the reform. While government data looked at statistics reflecting entrance into secondary schools (school “coverage”), UNICEF focused on the number of students who actually completed this phase of their education, in order to calculate school drop-out rates. The results revealed that attendance rates had dropped between 1989 and 1993, and about one-third of all adolescents were not completing secondary school. Significantly, UNICEF’s research revealed that 70% of school drop-outs were from Chile’s poorest families; many left school because they had to join the labor market. The irrelevance of the curriculum to the needs and interests of Chile’s non-elite youth and lack of programs for students with special needs—including pregnant girls and teenage mothers—were other key problems identified.23 

Faced with these startling statistics, in mid-2000 the Chilean Government launched the “Secondary School for All” program (Programa Liceo para Todos), which focused on schools identified as those with the highest drop-out rates. The strategies developed included: the provision of extra resources and technical assistance for schools that developed effective action plans to improve student retention rates; scholarships for students at high risk for school abandonment which would enable them to attend school without having to work; curriculum reform; and programs for students with special needs. The new initiative, as a practical recognition of the indivisibility of rights, also included the expansion of an existing program providing free school lunch for primary school students to include secondary schools and began to offer counseling for students with behavioral or learning problems.24 

To provide extra help for rural students, the government enhanced and expanded a “Rural Education” program, piloted in the early 1990s, in order to improve the education of rural youth without removing them from their culture and traditions. With the new focus on inclusion and retention, the government’s program worked to build the capacity of teachers in small schools to teach different grade levels, recognize and deal effectively with students with special needs, and employ newer, more flexible teaching methodologies. Another component was the installation of more computers in rural classrooms—to overcome isolation and distance from learning centers—thus enhancing the right to knowledge and information. A third component aimed at involving parents in the educational process, reducing their exclusion and increasing their motivation to support their children’s school attendance.25 

The Ministry of Education also tackled issues of participation, through a component of the social studies curriculum designed to encourage civic participation by schoolchildren and their parents. Under the military regime, the civic education curriculum emphasized understanding the limits of citizen participation. The new curriculum focuses on building citizens who use knowledge and critical thinking skills to play an active role in public life.26 In support of children’s right to participate in decisions that affect their lives, the educational reform also has included the formation of student governments, which are encouraged to debate relevant school polices. All of these elements contribute not only to improving educational performance but to deepening and fortifying the country’s democratic culture among the next generation. 

By mid-2001, overall school enrollment had increased by more than 17% over the level in 1990, and secondary school drop-out rates had declined by almost one third to 7.5%. In secondary schools, math scores increased and language scores remained stable, even though a larger number of students from the lowest income groups were tested.27 

Demonstrating the indivisibility of rights, the government’s emphasis on the importance of 12 years of schooling has assisted efforts by UNICEF and Chile’s 90,000-member Teacher’s Union to discourage child labor, especially in rural areas. Teachers are actively disseminating materials on child labor, holding class discussions and beginning to identify children whose schoolwork suffers due to participation in the labor force and to encourage them to enroll in new government programs (scholarships, family subsidies, etc.). By providing financial resources that help poor families, Chile’s new programs help to convince parents and youth that it is in their long-term interest to complete a secondary education—and thus reduce the incidence of child labor. 

The measures taken by the Chilean government to implement the social right to education correspond to goals and values ascribed to by all members of society. Polls taken in 2002 among parents of all socio-economic groups placed free, obligatory secondary-school education far above any other government policy under consideration.28 At the same time, social groups that might have opposed the designation of considerable public resources for eliminating educational inequalities recognized the overall value to society of an educated workforce and did not attempt to block the Constitutional Amendment. Thus, by applying the human rights principles of universality, indivisibility and participation, the expansion of the right to education in Chile both benefited from and responded to a consolidation in the country’s democratic processes and institutions, while beginning to redress social disparities. 

The Principles of Universality and Participation: A Budget for Implementing Social Rights in Ecuador29 
Ecuador experienced a serious macroeconomic crisis during the late 1990s, which resulted in sharply decreased spending on social programs, thus undermining the rights of children, as well as adults, to health care, education and adequate nutrition. Poverty rates doubled between 1998 and 1999, and spending for health and education dropped by about 25%. Concerned at these cuts, which were especially devastating for Ecuador’s poorest and most vulnerable families, in 2000 UNICEF began a dialogue with the Congress over the government’s proposed budget. Congress invited the Ministry of Finance and Economy to participate in this dialogue, a step which led, some months later, to a signed agreement between the Ministry and UNICEF in which UNICEF was authorized to have access to the Ministry’s financial data to analyze the national budget, monitor its execution, and communicate its findings. Helping legislators and the public to understand how the budget functions and what priorities it reflects were the objectives of this exercise, whose goal was to encourage the creation of more equitable public policies based on a shared consensus regarding society’s obligation to fulfill the human rights of all of its members.

Faced with deteriorating conditions—which were threatening the rights of Ecuador’s children to survival, health and nutrition—UNICEF sought to mitigate the impact of the crisis on families. Analysis of Ecuador’s budget and spending patterns revealed that spending on social programs was plummeting. For example, investment in education dropped from US$611 million in 1996 to US$331 million in 1999; and health spending fell from US$198 million to US$96 million.30 The budget analysis also revealed that spending for social sectors was disproportionately low (15% for 2000) compared to allocations for debt repayment (60%) and other non-social sectors. In addition, certain regions (the rural sector, Andean Highlands and the Amazon)—particularly those with a majority indigenous population—were not getting a fair share of social benefits. 

In 1999, a discussion of the results with government officials yielded an agreement by Ecuadorian President Jamil Mahuad that UNICEF should track social expenditures and the key indicators of the national crisis by using information gathered from the Ministry of Economy and Finance. From this information, UNICEF created a series of visual tools—tables, bar graphs, pie charts, etc.—to make budget data accessible and comprehensible to ordinary Ecuadorians. Over time, this data became available online.31 As part of its agreement with the Ministry of Finance, UNICEF then undertook an ambitious outreach effort, sharing the information with a wide variety of partners, including legislators, business leaders, academics, media representatives, and indigenous, religious and trade union groups. The central issue during these meetings was how to make public spending more equitable. The key message of this advocacy effort was the universality of human rights translated into three goals: health and education for all and hunger for no one. It was a values-based message, offered in the spirit of overcoming a crisis felt by all, but seriously threatening the survival of the country’s poor and indigenous people.

UNICEF and government officials worked together to draft programs consistent with the overriding goals of universality and equity, including: expanding existing school nutrition and income-support programs; nutritional support for children under two and pregnant and lactating mothers; and subsidies for poor families to send their children to school. All programs were targeted to reach the most marginalized and impoverished segments of the population. 

To sustain these programs and ensure greater equity in the medium and long term, in 2001 UNICEF returned to the budget for further analysis and discussions within the country. At the same time, the Ministry of Finance was preparing a proposal for tax reform and asked UNICEF for advice. This initiative ultimately led to an expansion of UNICEF’s role from monitoring expenditure to include monitoring revenue. This information on tax reform was also shared widely; the tax issue received press coverage and was the topic of a national conference sponsored by the Ecuadorian Congress.32 

In 2001, the percentage of total government spending devoted to social programs rose to 22.1% and then again to 23.2% in 2002, exceeding the 1996 figure of 19.1%.33 By 2002, per capita social spending had surpassed pre-crisis levels, although due to population growth, the poorest Ecuadorians were still receiving considerably less than in the past. 

In addition, the need to reform the national tax structure and generate additional revenues resulted in important institutional changes. The capacity of the Internal Revenue Service (Servicios de Rentas Internas) was strengthened so that an additional four to five percentage points were collected in taxes, and a new Customs Service was created, the Comisión de Aduanas de Ecuador, which added a further two percentage points. Consequently, between 1999 and 2002, government revenue from taxes increased from 6.4% to 13.7% of GDP,34 although the underlying tax structure still relies mainly on indirect taxes, and efforts to modify the structure are ongoing.

From the perspective of building a human rights-based society in Ecuador, the results were also impressive. A broad social consensus around the need for more just and equitable public-spending policies clearly emerged during the first few years of UNICEF’s public budget work.35 The leader of one of the country’s largest indigenous groups noted that the work had “democratized budget information.” Previously, few Ecuadorians were aware of, or able to understand, the national budget. 

In facilitating this process, Ecuador’s political leaders made tremendous strides towards accountable and transparent governance. By increasing and targeting social sector investment in light of the discovery of critical inequities, the government took a human rights-based stance that placed priority on fulfilling the rights of the country’s most vulnerable citizens.

Perhaps the most important lesson learned from the Ecuadorian experience on implementing economic, social and cultural rights is that a human rights-based message can resonate and provoke change if it is based on widespread consensus and perceived as a positive contribution to the society. Even in an historically-inequitable society, most people share an underlying belief in human rights and social justice that, once tapped, can influence public policymaking. Although Ecuador had ratified the CRC on March 23, 1990 and approved a Code for Children and Adolescents in 2002, it was less these legal instruments than the principles of universality and participation sustaining them that propelled the process forward. At no time, whether analyzing the budget or sharing its findings with wide sectors of society, did UNICEF encounter resistance to the underlying premise that rights must be universal. This experience, rooted in democratic institutions and processes, challenges contemporary assessments of exclusionary public policy in Latin America and offers a positive model of building solidarity for social inclusion, even in a context of extreme resource scarcity. 

Conclusion

The 2004 UNDP Report, “Democracy in Latin America: Towards a Citizens’ Democracy,” which documents the Latin American population’s crisis of confidence in the institution of democracy, calls for the continent’s people to pursue new policy options that promote full and multi-dimensional citizenship for all through a genuine “government of the people”:

Government of the people means that decisions that affect everyone should be taken by everyone. Government of the people therefore means a State of citizens in the full sense of the term. A system of electing authorities, but also a form of organization that guarantees the rights of all: civil rights (guarantees against oppression); political rights (to be part of public or collective decision-making); and social rights (access to well-being).36
The processes for the implementation of children’s rights underway in Chile and Ecuador, as well as in several other countries of Latin America, represent success stories of active citizenship and participation in a “government of the people” which fulfils rights in an integral manner. They offer examples of participatory public policy that create momentum for social change and foster a national ethic in favor of inclusion; as such, these cases provide valuable insights on how to strengthen democracy through creating greater public debate on children’s rights. Even though that transformation to social inclusion is far from complete, what each country has shown is that society’s aspirations for the fulfillment of social and economic rights give an impetus for the creation of constructive dialogue on social inequities. This dialogue, which could not take place without the existence of formal democracy, strengthens democracy by building trust in the State and its institutions. Such a dialogue allows State and society to jointly achieve concrete results for the excluded: the extension of education to the poorest in Chile; increase in level of social budgets for the benefit of children and the poor in Ecuador; and response to the demand for the fulfillment and protection of child rights in Guatemala.37 

Through active citizenship, these countries have taken steps to answer the questions of what rights their society should centrally pursue and the minimum level of fulfillment it must provide for its citizens. These three cases offer hope that Latin America can find new ways to use democracy to fulfill economic and social rights, and in so doing, strengthen confidence in its processes and institutions, and thus, in democracy’s promise of an inclusive society which offers a better life for all its citizens. 
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9. For a full accounting of this process, see Emilio Garcia-Mendez, “Infancia, Ley y Democracia: Una Cuestión de Justicia,” in Infancia, Ley y Democracia en América Latina, eds. Emilio Garcia-Mendez and Mary Beloff (Temis: Bogota, 1998). 
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