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[The defendant, Simmons, committed a gruesome murder at age 17.  In a subsequent trial, he was 
found guilty of capital murder and sentenced to death.  He appealed to the U.S. Supreme Court, 
arguing that the Eighth Amendment of the U.S. Constitution (which bans “cruel and unusual 
punishments”) prohibits the execution of juvenile offenders (i.e., those under the age of 18).] 

Justice KENNEDY delivered the opinion of the Court. 

 
*555 This case requires us to address, for the second time in a decade and a half, whether it is permissible 
under the Eighth and Fourteenth Amendments to the Constitution of the United States to execute a juvenile 
offender who was older *556 than 15 but younger than 18 when he committed a capital crime. In 
Stanford v. Kentucky, 492 U.S. 361, 109 S.Ct. 2969, 106 L.Ed.2d 306 (1989), a divided Court rejected the 
proposition that the Constitution bars capital punishment for juvenile offenders in this age group. We 
reconsider the question. 

II 

The Eighth Amendment provides: “Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted.”  
 
The prohibition against “cruel and unusual punishments,” like other expansive language in the Constitution, 
must be interpreted according to its text, by considering history, tradition, and precedent, and with due 
regard for its purpose and function in the constitutional design. To implement this *561 framework we have 
established the propriety and affirmed the necessity of referring to “the evolving standards of decency that 
mark the progress of a maturing society” to determine which punishments are so disproportionate as to be 
cruel and unusual. Trop v. Dulles, 356 U.S. 86, 100–101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958) (plurality 
opinion). 
  
 
[Justice Kennedy first determined that there was a “national consensus” in the United States against 
the death penalty for juvenile offenders, and that the death penalty is disproportionate punishment 
for offenders under the age of 18.  He then turned to a consideration of foreign and international 
“opinion”.] 
 

IV 

Our determination that the death penalty is disproportionate punishment for offenders under 18 finds 
confirmation in the stark reality that the United States is the only country in the world that continues to give 
official sanction to the juvenile death penalty. This reality does not become controlling, for the task of 

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5034402907)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=Idf1002e89c9c11d993e6d35cc61aab4a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094485&pubNum=0000708&originatingDoc=Idf1002e89c9c11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121425&pubNum=0000708&originatingDoc=Idf1002e89c9c11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3193729d9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id4c587819c1d11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&contextData=(sc.Search)


interpreting the Eighth Amendment remains our responsibility. Yet at least from the time of the Court’s 
decision in Trop, the Court has referred to the laws of other countries and to international authorities as 
instructive for its interpretation of the Eighth Amendment’s prohibition of “cruel and unusual 
punishments.”  
 
As respondent and a number of amici emphasize, Article 37 of the United Nations Convention on the 
Rights of the Child, which every country in the world has ratified save for the United States and Somalia, 
contains an express prohibition on capital punishment for crimes committed by juveniles under 18. United 
Nations Convention on the Rights of the Child, Art. 37, Nov. 20, 1989, 1577 U.N.T.S. 3,1577 U.N.T.S. 3, 
28 I.L.M. 1448, 1468–1470 (entered into force Sept. 2, 1990). No ratifying country has entered a 
reservation to the provision prohibiting the execution of juvenile offenders. Parallel prohibitions are 
contained in other significant international covenants. See International Covenant for Civil and Political 
Rights, Art. 6(5), 999 U.N.T.S., at 175 (prohibiting capital punishment for anyone under 18 at the time of 
offense) (signed and ratified by the United States subject to a reservation regarding Article 6(5); American 
Convention on Human Rights: Pact of San Jose, Costa Rica, Art. 4(5), Nov. 22, 1969; African Charter on 
the Rights and Welfare of the Child, Art. 5(3). 
  
*577 Respondent and his amici have submitted, and petitioner does not contest, that only seven countries 
other than the United States have executed juvenile offenders since 1990: Iran, Pakistan, Saudi Arabia, 
Yemen, Nigeria, the Democratic Republic of Congo, and China. Since then each of these countries has 
either abolished capital punishment for juveniles or made public disavowal of the practice. In sum, it is fair 
to say that the United States now stands alone in a world that has turned its face against the juvenile death 
penalty. 
  
Though the international covenants prohibiting the juvenile death penalty are of more recent date, it is 
instructive to note that the United Kingdom abolished the juvenile death penalty before these covenants 
came into being. The United Kingdom’s experience bears particular relevance here in light of the historic 
ties between our countries and in light of the Eighth Amendment’s own origins. The Amendment was 
modeled on a parallel provision in the English Declaration of Rights of 1689, which provided: “[E]xcessive 
Bail ought not to be required nor excessive Fines imposed; nor cruel and unusual Punishments inflicted.” 1 
W. & M., ch. 2, § 10, in 3 Eng. Stat. at Large 441 (1770). As of now, the United Kingdom has abolished 
the death penalty in its entirety; but, decades before it took this step, it recognized the disproportionate 
nature of the juvenile death penalty; and it abolished that penalty as a separate matter. . . . In the 56 years 
that have passed since the United Kingdom abolished the juvenile death penalty, the weight of authority 
against it there, and in the international community, has become well established. 
  
It is proper that we acknowledge the overwhelming weight of international opinion against the juvenile 
death penalty, resting in large part on the understanding that the instability and emotional imbalance of 
young people may often be a factor in the crime. The opinion of the world community, while not 
controlling our outcome, does provide respected and significant confirmation for our own conclusions. 
  
Over time, from one generation to the next, the Constitution has come to earn the high respect and even, as 
Madison dared to hope, the veneration of the American people. The document sets forth, and rests upon, 
innovative principles original to the American experience, such as federalism; a proven balance in political 
mechanisms through separation of powers; specific guarantees for the accused in criminal cases; and broad 
provisions to secure individual freedom and preserve human dignity. These doctrines and guarantees are 
central to the American experience and remain essential to our present-day self-definition and national 
identity. Not the least of the reasons we honor the Constitution, then, is because we know it to be our own. 
It does not lessen our fidelity to the Constitution or our pride in its origins to acknowledge that the express 
affirmation of certain fundamental rights by other nations and peoples simply underscores the centrality of 
those same rights within our own heritage of freedom. 
 
 
* * * 
The Eighth and Fourteenth Amendments forbid imposition of the death penalty on offenders who were 
under the age of 18 when their crimes were committed. The judgment of the Missouri Supreme Court 
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setting aside the sentence of death imposed upon Christopher Simmons is affirmed. 
  
It is so ordered. 
 
 
*********** 
 
 
Justice Scalia, with whom the Chief Justice and Justice Thomas join, dissenting: 
 

  Though the views of our own citizens are essentially irrelevant to the Court’s decision today, the views of 
other countries and the so-called international community take center stage. 

   The Court begins by noting that “Article 37 of the United Nations Convention on the Rights of the Child, 
which every country in the world has ratified save for the United States and Somalia, contains an express 
prohibition on capital punishment for crimes committed by juveniles under 18.”   The Court also discusses 
the International Covenant on Civil and Political Rights (ICCPR), which the Senate ratified only subject to 
a reservation that reads:  

“The United States reserves the right, subject to its Constitutional restraints, to impose capital punishment 
on any person (other than a pregnant woman) duly convicted under existing or future laws permitting the 
imposition of capital punishment, including such punishment for crime committed by persons below 
eighteen years of age.” Senate Committee on Foreign Relations, International Covenant on Civil and 
Political Rights, S. Exec. Rep. No. 102–23, (1992). 

Unless the Court has added to its arsenal the power to join and ratify treaties on behalf of the United States, 
I cannot see how this evidence favors, rather than refutes, its position. That the Senate and the President—
those actors our Constitution empowers to enter into treaties,—have declined to join and ratify treaties 
prohibiting execution of under-18 offenders can only suggest that our country has either not reached a 
national consensus on the question, or has reached a consensus contrary to what the Court announces. That 
the reservation to the ICCPR was made in 1992 does not suggest otherwise, since the reservation still 
remains in place today. It is also worth noting that, in addition to barring the execution of under-18 
offenders, the United Nations Convention on the Rights of the Child prohibits punishing them with life in 
prison without the possibility of release. If we are truly going to get in line with the international 
community, then the Court’s reassurance that the death penalty is really not needed, since “the punishment 
of life imprisonment without the possibility of parole is itself a severe sanction,” gives little comfort. 

*** 

The basic premise of the Court’s argument—that American law should conform to the laws of the rest of 
the world—ought to be rejected out of hand. In fact the Court itself does not believe it. In many significant 
respects the laws of most other countries differ from our law—including not only such explicit provisions 
of our Constitution as the right to jury trial and grand jury indictment, but even many interpretations of the 
Constitution prescribed by this Court itself. The Court-pronounced exclusionary rule, for example, is 
distinctively American. When we adopted that rule in Mapp v. Ohio, 367 U. S. 643, 655 (1961), it was 
“unique to American Jurisprudence.”  Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388, 415 
(1971) (Burger, C. J., dissenting). Since then a categorical exclusionary rule has been “universally rejected” 
by other countries ... England, for example, rarely excludes evidence found during an illegal search or 
seizure and has only recently begun excluding evidence from illegally obtained confessions. 

   The Court has been oblivious to the views of other countries when deciding how to interpret our 
Constitution’s requirement that “Congress shall make no law respecting an establishment of religion… .” 
Amdt. 1. Most other countries—including those committed to religious neutrality—do not insist on the 
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degree of separation between church and state that this Court requires. … For example, whereas “we have 
recognized special Establishment Clause dangers where the government makes direct money payments to 
sectarian institutions,” Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S. 819, 842 (1995) 
(citing cases), countries such as the Netherlands, Germany, and Australia allow direct government funding 
of religious schools on the ground that “the state can only be truly neutral between secular and religious 
perspectives if it does not dominate the provision of so key a service as education, and makes it possible for 
people to exercise their right of religious expression within the context of public funding.” S. Monsma & J. 
Soper, The Challenge of Pluralism: Church and State in Five Democracies 207 (1997). 

 The Court’s special reliance on the laws of the United Kingdom is perhaps the most indefensible part of its 
opinion. It is of course true that we share a common history with the United Kingdom, and that we often 
consult English sources when asked to discern the meaning of a constitutional text written against the 
backdrop of 18th-century English law and legal thought. … The Court has, however—I think wrongly—
long rejected a purely originalist approach to our Eighth Amendment, and that is certainly not the approach 
the Court takes today. Instead, the Court undertakes the majestic task of determining (and thereby 
prescribing) our Nation’s current standards of decency. It is beyond comprehension why we should look, 
for that purpose, to a country that has developed, in the centuries since the Revolutionary War—and with 
increasing speed since the United Kingdom’s recent submission to the jurisprudence of European courts 
dominated by continental jurists—a legal, political, and social culture quite different from our own. 

   The Court should either profess its willingness to reconsider all these matters in light of the views of 
foreigners, or else it should cease putting forth foreigners’ views as part of the reasoned basis of its 
decisions. To invoke alien law when it agrees with one’s own thinking, and ignore it otherwise, is not 
reasoned decisionmaking, but sophistry. 

   The Court responds that “[i]t does not lessen our fidelity to the Constitution or our pride in its origins to 
acknowledge that the express affirmation of certain fundamental rights by other nations and peoples simply 
underscores the centrality of those same rights within our own heritage of freedom.”  To begin with, I do 
not believe that approval by “other nations and peoples” should buttress our commitment to American 
principles any more than (what should logically follow) disapproval by “other nations and peoples” should 
weaken that commitment. More importantly, however, the Court’s statement flatly misdescribes what is 
going on here. Foreign sources are cited today, not to underscore our “fidelity” to the Constitution, our 
“pride in its origins,” and “our own [American] heritage.” To the contrary, they are cited to set aside the 
centuries-old American practice—a practice still engaged in by a large majority of the relevant States—of 
letting a jury of 12 citizens decide whether, in the particular case, youth should be the basis for withholding 
the death penalty. What these foreign sources “affirm,” rather than repudiate, is the Justices’ own notion of 
how the world ought to be, and their diktat that it shall be so henceforth in America. The Court’s parting 
attempt to downplay the significance of its extensive discussion of foreign law is unconvincing. 
“Acknowledgment” of foreign approval has no place in the legal opinion of this Court unless it is part of 
the basis for the Court’s judgment—which is surely what it parades as today. 
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