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EN ROUTE THROUGH EUROPE

On the Western Balkan Route via Serbia

Due to the armed conflict in Syria and Iraq, an unprecedented num-
ber of refugees moved through the Balkans and Central Europe to
reach Western Europe during the summer and autumn of 2015. The
refugee flow has continued in 2016. As of May 2016, the United Na-
tions High Commissioner for Refugees (UNHCR) estimated that Ser-
bian law enforcement agencies had officially registered over 650,000
people during this wave of migration, even though official registra-
tion of refugees in Serbia only started in late September 2015.* This
case study provides a brief overview of the Western Balkan route
and then delves deeper into the particular situation of children on the
move in Serbia, with an emphasis on the period of expedited travel
in 2015 and early 2016.

The organization of recent migration flows through the Balkan coun-
tries has been unique and deserves special attention from policy
makers involved in migration issues, from border control agencies
to service providers. For people on the move, the Western Balkan
countries are seen as waystations to Western Europe. In 2015, the
Western Balkan route generally started with a sea voyage to Greece,
then switched to overland travel through Greece, the former Yu-
goslav Republic of Macedonia (henceforth fYRoM), and Serbia, at
which point some went on to Hungary until that border closed, oth-
ers through Croatia and Slovenia to Austria, with the majority of Syr-
ian refugees seeking to reach Germany.2

Before the Crisis

Migration is not a new phenomenon in the Balkan region. Because of
its geographical position and its recent history of political crises and
wars, the region has long been affected by large-scale movements
of people, and has to a considerable extent exhausted its capacity
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to deal with migration effectively.® In Serbia,
the large number of internally displaced per-
sons from Kosovo (still more than 200,000
in June 2016), the close-t0-30,000 refugees
from the earlier conflict in the 1990s, and the
so-called “returnees,” refugees who migrat-
ed to Western Europe during the 1990s or
later during the Kosovo crises and were, in
many cases, forcibly returned, have put enor-
mous pressure on Serbian authorities.* While
still focused on long-term solutions for their
own migrant population, Serbia and other
Balkan countries began receiving a constant
increase of migrants from Northern Africa
and the Middle East — mostly in transit.

Before 2015, the majority of migrants were
male and most unaccompanied minors were
adolescent boys. Families who chose the
Balkan route before the 2015 crisis were
mainly lower income and were usually un-
able to finance their journey to the European
Union (EU) easily. Traveling with the help of
traffickers and smugglers, they would un-
willingly stay in Serbia longer than intended
— usually from six to nine months — as the
prospects to earn money and fund the rest of
their journey were very limited.

Gathering Crisis and Individual
Country Responses

The European migrant crisis of 2015-16 has
changed these parameters dramatically. In
the first part of 2015, many more migrants
began to take the Western Balkan route, with
many of them fleeing the war in Syria. The
profile of migrants has changed. This move-
ment includes whole families, even villages;
single men and women; boys and girls; preg-
nant and lactating women; babies and the
elderly, and unaccompanied or separated
children - all with different specific needs, of-

ten sick or injured, left without documents or
money after being robbed on the way.

One of the key characteristics of this crisis
has been a constant increase in the number
of children, including unaccompanied mi-
nors, among the migrating population. Chil-
dren have generally been traveling with one
or both of their parents, mainly within their
ethnic group, usually accompanied by rela-
tives, family friends, and neighbors. Unac-
companied minors mainly gathered together
in a peer group, alone or accompanied by one
or two adults. They rarely started the journey
from their homes with a precise plan of their
destination country. In most cases, they met
the group they were traveling with on the way
and then continued the journey together, re-
lying on each other's support to reach Eu-
rope. During the journey, some children be-
came separated from their parents for many
reasons: by accident due to poor crowd con-
trol mechanism, due to a family agreement
to make it easier to travel to Europe, due to
an unfavorable set of circumstances, or due
to the arrangement of field service support.®

In this phase, many countries on the route fo-
cused their efforts on facilitating fast transit
of refugees through their territory, investing
significant efforts and resources in strength-
ening border management. In June 2015,
the fYRoM changed its asylum law to allow
individuals to travel through the country for
72 hours: before that, entry had been illegal.
Countries provided public transportation to
help transiting migrants, in some cases at
no charge—Croatia offered free train service
from Northern Serbia across its country.®

As countries became increasingly over-
whelmed, they began to try to block the flow.
Routes as well as state procedures and bor-
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Pre-2015

« Balkans historic migration route

« Countries already stressed by
migration flows from Balkan wars

« Other migrants usually male;
unaccompanied minors older male
youth

Before the Crisis

2015 Spring into Fall

* Increased migration pushed by Syria
Gathering Crisis crisis (thousands a day)

* Migrating families; unaccompanied
minors

« Fast track, facilitated transit reduces
smuggling of people

« Individual country border changes
become unpredictable

2015 Fall into Winter

Growing * Increased coordination between states

« Restriction to Afghan, Iraq, Syria
refugees

 Labeling others as “economic
migrants”

Restrictions

2016 March

Border Closure « EU-Turkey agreement
« Border closure

* Migrants in transit stranded while new
arrivals transit illegally

2016 Summer

i . * Trickle of migrants allowed
Current Situation « Significant numbers transiting illegally
* Increased smuggling of persons

Case Figure 3.1 Phases of Migration Crisis in Western Balkans
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der policies constantly changed, rendering
the movement of refugees unstructured and
uncertain. Adjoining countries on the route
took individual unilateral action, setting up
fences and implementing strict border con-
trol checks. These measures have resulted
in frequent changes in the direction of refu-
gee flows, to new borders and countries. For
example, in September 2015, the Hungari-
an government built a barbed-wire fence to
close the border with Serbia, redirecting ref-
ugees to an alternative route through Croatia
and Slovenia; a month later, Hungary closed
its border with Croatia, forcing the entire flow
to Slovenia.” The migration wave increased
political tensions, sometimes resulting in
complete border closure between countries.?

Increasing Restriction

Meanwhile EU leaders worked to make var-
ious agreements. They began talking with
Turkey about increased financial support for
policing of refugees and other cooperative
efforts.® In October 2015, the European Com-
mission arranged a meeting for leaders of
Western Balkan countries, including various
EU agencies and UNHCR. The outcome of
that meeting was a 17-point agreement which
provided for greater cooperation among the
countries along the route and created greater
restrictions on migrant movements.*°

Towards the end of 2015, a phased intro-
duction of more-or-less coordinated state
policies and measures began, aimed at de-
nying entry to individuals without valid entry
documents, primarily targeting migrants from
countries outside of Syria, Irag, and Afghan-
istan.”" Most of the unilateral decisions and
the measures taken have in effect temporar-
ily suspended states’ obligation to fulfil in-
ternational and European human rights and

refugee protection standards. In late 2015
and early 2016, countries intensified restric-
tive measures, including the arbitrary de-
cision-making based on nationalities so as
to push back those labeled “economic mi-
grants.” When Austria imposed a daily quota
at its border of 3,200 refugees in February
2016, both Serbia and fYRoM immediately
adjusted their own procedures to match. Lat-
er in February, both countries added an ad-
ditional regulation, denying entry to Afghan
nationals. Five days later Slovenia and Croa-
tia imposed a quota of 580 refugees per day.

Border Closure

The trend of restricting refugee movement
climaxed with the deal between the Europe-
an Union and Turkey, resulting in immediate
border closure for refugees as of March 8,
2016.2 The EU-Turkey agreement turns back
migrants whose trip originates in Turkey; it
includes a “one for one” principle (for each
migrant returned to Turkey, the EU agrees
to accept one Syrian refugee from Turkey).*®
This agreement, aimed at stopping the arrival
of refugees and migrants into the European
Union from Turkey, has undermined EU ref-
ugee protection and influenced state poli-
cies in countries with large numbers of peo-
ple stranded at border-crossing points. As a
consequence, the migration route previously
in existence across Europe fragmented again
in the spring of 2016. In contrast to the stat-
ed intentions of the EU-Turkey deal (to stop
illegal migration), the deal has actually paved
the way for trafficking and smuggling activi-
ties, and an increase in people’s vulnerability
to risks en route.
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To understand the position of migrants once
they found themselves in Serbia, this case
study focuses on the crisis at its peak: when
the transit became fast-tracked, with an av-
erage of 7,000 arrivals registered on a daily
basis. Though this phase was characterized
by highly organized and structured transit,
very limited resources were made available
to capture those at high risk — in particular,
children on the move. After the initial self-or-
ganized migrant movement during the sum-
mer of 2015, significant resources have been
invested to set up a “one-stop” registration
system to provide digital data registration of
refugees. But, again, very little was invested
in providing shelter, food, or medical support
to those in need. The tide of refugees and mi-
grants transiting through Serbia placed oner-
ous pressure on fragile national child protec-
tion instruments, which collapsed under the
surge of children.

As mentioned earlier, children are an increas-
ing proportion of refugees in the 2015-16
crisis. In Serbia, the percentage of children
grew from 27 percent of refugees and mi-
grants in September 2015 to 35 percent in
December 2015 to more than 42 percent of
the April 2016 monthly number of refugees
registered in Serbia.*® Children on the move
face a wide range of risks: from not being
recognized as children (either explicitly or
implicitly by restrictions and discrimination
in exercising rights and accessing services)
to the widespread and systematic violence,
robbery, illegal detentions, and ill-treatment
refugees face.

Minors traveling without adults are addi-
tionally vulnerable. As the Learning Review
above notes in detail, children on the move
face specific risks due to the lack of family
emotional support, but also as a result of
heightened risks of discrimination in access
to water, shelter, or food; injuries; ordeals
during the journey; infectious diseases; and
gender-based violence. One positive note in
the crisis is that because of its magnitude,
authorities along the Western Balkan route at
different points in time have legalized transit
travel and provided some support for speedy
transit, reducing traditional protection risks
for children on the move, such as traveling il-
legally and relying solely on support of smug-
glers and traffickers.

Unlike other countries in the region, where
law enforcement and border control take the
lead in managing migration-related services,
in Serbia responsibility for coordination and
management of registration/reception cen-
ters rests with a social welfare ministry: the
Ministry of Labor, Employment, Veteran, and
Social Policy. This choice sends the mes-
sage that the refugees are, first and foremost,
people in need. Despite this positive stance,
and despite the fact that those responsible
for managing the migration crisis were pri-
marily protection — rather than law enforce-
ment — agents, the national child protec-
tion system as a whole failed to implement
its obligations under the UN Convention on
the Rights of the Child during this massive
migration wave.’ This case study suggests
that the reasons for failure go beyond a sim-
ple lack of capacity in the system to serve
such large numbers of refugees.” Rather,
the system lacked the child-specific focus
necessary to adequately address the spe-
cific needs of children on the move in this
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refugee wave. Also, the multi-country nature
of the migration flows (with children transit-
ing through several countries within a few
weeks) required a coordinated multi-national
approach that transcended discrete national
protection systems. In what follows, the case
study identifies both positive and negative
lessons for immediate implementation, as
well as some conceptual misinterpretations
that require further rethinking. To understand
how the protection of refugee children was
influenced by the concentration on facilitat-
ing rapid transit, it is helpful to identify typical
movement scenarios in the Balkan route and
the protection challenges to which they gave
rise.

A typical journey during peak
migration

Refugee informants report that the most
difficult part of the journey was leaving their
country of origin. They often spent months or
even years living in fear, with bleak prospects
and little hope, often displaced or separated
from their family. The boat ride to the Greek
islands, a calculated risk, comprised the
greatest hazard on the journey. Once they
reached the islands, the refugees took public
ferries to mainland Greece and then buses to
the town of Idomeni on the border with fYRoM.
From Idomeni, refugees crossed over into
fYRoM on foot. Once they entered fYRoM,
they had to obtain registration papers at the
Gevgelija temporary reception center using
Greek registration papers. These documents
allowed them to continue through fYRoM by
train to reach Tabanovce temporary reception
center on the border with Serbia.

On arrival at Tabanovce, refugees walked
four kilometers through no man’s land to
Miratovac, a small village situated on the

Serbian side of the border.®® Although a small
distance, the conditions on the route, in par-
ticular during cold winter months, with no
electricity or support, created great hardship,
almost as difficult as the sea crossing. This
walk was exhausting, especially for those
with burdens to carry, mothers with babies,
small children, and the elderly. And it was al-
most impossible for disabled people, partic-
ularly when the temperature dropped below
-20°C. At Miratovac village, refugees were
counted and transported by bus to Presevo,
the temporary reception center in southern
Serbia. Here refugees received (condition-
al upon the correct Greek and Macedonian
documents) a 72-hour pass, also called the
intention-to-seek-asylum paper, which gave
them legal grounds to be present in Serbia
and allowed them to leave the country within
72 hours, or stay and seek asylum in Serbia.

Once in Presevo, refugees could choose
between buses (35 euros, with frequent de-
partures and taking about 7 hours), or trains
(cheaper at 15 euros, but departing only once
a day and taking 11 hours). For the onward
journey north, the ticket from Presevo was
the last payment they would have to make as
the train from Sid (the Serbian city bordering
Croatia) and the rest of the route was free of
charge, with public transportation provided
by the governments of Croatia and Slovenia.
Depending on whether they travelled by bus
or train, refugees would arrive in Belgrade (if
they were waiting for someone), at the Ada-
sevci motel on the highway near Sid, or at
the Sid temporary reception center. From Sid
they would take the train to Croatia within 24
hours.

Serbia has an additional entry to the Balkan
route, the border crossing at the Bulgarian
border. Significantly fewer refugees chose
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this route, with an average of 300 people dai-
ly, even at peak. Serious abuse by smugglers
and national police has been frequently re-
ported by refugees arriving to Serbia via the
Bulgarian border. The route through Bulgaria
allowed refugees to avoid the treacherous sea
crossing from Turkey to Greece, but led them
to travel by foot through cold mountains and
forest. Their journey was usually much harder
before they reached Serbia than those taking
the fYRoM route; it also took more time for
them to get to Belgrade.

Regardless of the route they took, refugees
were desperate to continue their journey
as fast as they could. Those forced to stay
usually needed medical treatment, funds, or
documents to continue the journey, or had
decided to pause their travel in order to re-
unite with members of their family or group.
Once on the train from Sid to Slavonski Brod
temporary reception center in eastern Croa-
tia, they could finish registration in both Cro-
atia and Slovenia within just few hours and
be on the doorstep of a desired destination
country.

Although the EU-Turkey deal has reduced the
number of migrants significantly and blocked
those known to be en route, stranding them
temporarily, movement has not completely
stopped. Crossing the border has once again
been made illegal for irregular migrants: most
have been considered economic migrants
rather than refugees or have been turned
back to apply for asylum in Greece. How-
ever, refugees are still arriving and transit-
ing through the country, particularly through
smuggling routes. The smuggling routes
have remained operational throughout and

traffic on them intensified after the closure of
the legal route.

Missed opportunities

The protection scheme for children transiting
through the Western Balkans is predefined
by the national child protection systems in
place. The United Nations (UN) Convention
on the Rights of the Child (CRC), ratified by
the Republic of Serbia, affirms children’s
right to protection and recognizes the state’s
ultimate responsibility to respect, protect,
and fulfil this right. However, the experiences
of child protection actors, including nation-
al stakeholders, international agencies, and
nongovernmental organizations (NGOs), re-
veal tremendous challenges in using national
instruments for child protection in this con-
text.

Serbia has adopted a “systems approach” to
child protection standards, with a promising
trend towards sensitization and special at-
tention for children affected by migrations.
Moreover, a decade of sustained child wel-
fare reforms combined with recent Serbi-
an experience with its own forced migrant
population have produced a robust founda-
tion for Serbian child protection approaches
to migrant children.* The Ministry of Labor,
Employment, Veteran, and Social Policy has
acted proactively to develop tailor-made pro-
tocols and procedures for children affected
by migration. In particular they had identified
indicators to help frontline workers assess
children’s vulnerabilities. They also produced
a handbook, Instructions on Actions of Cen-
tres for Social Work.??2 However, the crisis had
abated somewhat before the handbook’s
protocols were adopted in late June 2016.
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The highly organized, state-run migration
route through the Balkan region — with reg-
istration in each country, organized safe trav-
eling methods, free transportation, and infor-
mation sharing mechanisms — had an impact
on the traditionally well-developed trafficking
and smuggling business in this region. For
example, the Presovo train (at 15 euros) or
bus (at 35 euros), with thousands of people
traveling on it every day, might bring close
to a quarter of a million euros a day! Money
now went to the state and private companies
that would, at other times, most likely have
been paid to smugglers. Traditional traffick-
ing modalities and smuggling schemes were
significantly reduced, but they still continued,
even during the legal transit period. Clearly
they were underreported: with more than 1.3
million asylum seekers reaching Europe in the
2015-2016 migration wave,? Serbia reported
only one case of human trafficking,? likely a
significant underestimate given the well-es-
tablished human trafficking system in the re-
gion.

Given the visibility and accessibility of the ref-
ugees during this crisis, it should have been
easy for frontline workers, police, migration
authorities, and social workers to identify
and assist those in need. Yet reports from
NGOs have shown that the state failed to use
the national child protection matrix, leaving
frontline workers powerless when faced with
the protection cases identified and referred
to them. For example, a February 2016 child
protection evaluation found significant gaps
in the care and services available to children
in need, including inconsistencies in formal
referral mechanisms, lack of child-safe-
guarding standards in place, lack of appro-
priate alternative care arrangements, and
lack of access to schooling and psychoso-
cial support.?®> Some of those interviewed for

this case study noted the hazards of referring
children to the rigid national child protection
system rather than simply allowing them to
continue their trip on their own.?® Although
not in agreement about whether those chil-
dren were at risk and whether child protection
authorities should intervene or let them con-
tinue with their trip, all interviewees agreed
that the national system does not cater well
to the needs of children on the move.

Protection of unaccompanied minors

The increased vulnerability generated by mi-
gration creates additional challenges in re-
sponding adequately to the protection and
support needs of unaccompanied and sep-
arated children. Most of these children who
pass through Serbia come from Afghanistan
and Syria, with some from Iraq; smaller num-
bers also originate from Eritrea and Somalia.
Children on the move through Serbia have
been determined to proceed on to their fi-
nal destinations as soon as possible and not
to stay in Serbia.?”” For the majority, Germa-
ny and Sweden are the final destinations,
but some youth want to go to Norway, ltaly,
Austria, and Belgium. While families with chil-
dren move to the European Union to improve
future prospects for their children, children
traveling alone to Europe are often moving
to improve future prospects for their family,
with the hope of paving the way for the fam-
ily’s move via family reunification regulations
in the European Union. Serbia is neither an
EU-member state nor a part of the Schengen
zone (the area of free travel across national
borders comprising the European Union). It
is also not covered by the Dublin regulation
(an EU law defining the country responsible
for processing the claim of an asylum seek-
er, usually the country of first entry into the
European Union). Thus Serbia can do little
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to impact the legal status of children or ad-
vance their plan to enter the European Union,
regardless of their country of origin. Conse-
quently, children are either left to continue
their trip independently or are stranded in the
national child protection system with no ac-
tion taken in regards to family reunification.

Article 12 of Serbian Family Law defines
the assistance and protection necessary
for unaccompanied minors and charges the
network of centers for social work with per-
forming this role. Serbia provides welfare ser-
vices at the local level through more than 140
centers of social work.” In the area of social
protection, centers for social work ensure the
exercising of rights, the implementation of
applicable provisions, and other activities.*®
When an unaccompanied child is identified,
the relevant center for social work, with juris-
diction over the municipality where the child
was found, is the key public authority to be
immediately contacted. It is the agency em-
powered to make decisions concerning the
child, including acting as the guardianship
authority. A case manager is charged with
ensuring protection and necessary assis-
tance to the unaccompanied child.

Until 2015 legal guardians were hardly ever
appointed for unaccompanied children. On
the rare occasions when they were, the un-
accompanied minor had usually long since
traveled on beyond Serbia; as a result the ma-
jority of appointed legal guardians never met
the children for which they were guardians.
Even though Serbian regulations provide that
only social workers can be legal guardians
for unaccompanied minors, the complex and
fast-moving situations of young migrants
during the recent crises have put pressure on
this system. In practice, and most unusually,
the legal guardianship of unaccompanied mi-
nors travelling with a group of other migrants

has often been given to an older group mem-
ber, without an appropriate assessment of
the best interests of the child.?* As a result
of these delays and informal arrangements,
in practice only rarely and in very sensitive
cases would the local center for social work
actually appoint a legal guardian and refer
the child to the state child protection system.

Another aspect of the system’s ineffective-
ness is the limited accommodation options
available for children in need of care. Al-
though local guardians have the formal op-
tion of placing the child in a foster family, in
practice fostering resources are very limited
and families are not able to accommodate
unaccompanied minors.3 The other accom-
modation alternative is residential care for
children, with a total capacity of twenty-two
beds (two for girls).?* The residential facility
and most foster families are located far from
the migrants’ route through Serbia with en-
try/exit points in border regions. Because the
municipalities on the border have small pop-
ulations, their centers for social work have
relatively few employees. The high influx of
migrants, transiting in a very short period of
time, generated protection challenges that
exceeded realistic capacities. Overall, the
centers for social work failed in their pub-
lic duty to unaccompanied children: they
proved unable to assess the risks, to ensure
that actions taken were in the best interest of
the child, or to appoint efficient and effective
guardians.
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All of the items discussed above contribut-
ed to the national child protection structure’s
failure to ensure implementation of basic
CRC principles.* The following section uses
a matrix of core child rights principles to cap-
ture key protection lessons arising from the
unique Serbian child migration context. It fo-
cuses on the needs of the most vulnerable

children on the move, unaccompanied boys
and girls.

Age of a child

Article 1 of the Convention defines a “child”
as a person below the age of 18, and the ob-
ligation of the state is to ensure protection for
all children under 18. Serbia accepts this ob-
ligation and has incorporated it into domestic
legislation. However, the failure to effectively
assess age when doubts arose led to huge

Case Table 3.1 Protection Risks for Children on the Move in Serbia Related to CRC Principles

Misregistration of younger children as 18

Insufficient process for recording age

Discrimination

Age of Child

Some measures had unforeseen effects

Unaccompanied boys under 18 treated as adults

Acceptance of migrants from only certain nationalities is discriminatory
Right to Non-

Particularly affected Afghan boys

Selected aid to families is discriminatory

Legal complexities and international aspects obstacles to best interests

Best Interests of
the Child

National policies of legal guardianship not effective

Best interests conflict with child protection policy

Migrating children often more mature

Child as Rights

Children want voice in process

development

Holder

Independent guardian needed
Right to life, Children supported by adults on journey, even smugglers
survival,

Informal networks important

Children often see protection authorities as barriers to journey
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discrepancies between the official statistics
for asylum seeking children passing through
Serbia - 172,965 for 2015 — and the far larger
confirmed number of children who reached
Western Europe, according to field reports.
Clearly the procedure for registering children
was defective.® The only mechanism used to
assess children’s age was taking a statement
from any accompanying adult. Local NGOs
reported cases of widespread misregistration
of minors as adults, even when they were
only 13 or 14 years old.*® A worrying num-
ber of unaccompanied children received reg-
istration papers with a birth date of January
1, 1998 —purporting to show that they had
already turned 18 at the time of travel. While
it is true that in some countries unaccompa-
nied minors have been reluctant to claim they
were under 18 (e.g. ltaly) to avoid being sent
back to their country of origin, those transit-
ing through Serbia were generally aware that
there would be no consequences for them if
they claimed to be under 18. The local border
police took on the responsibility of register-
ing unaccompanied minors from mid-Octo-
ber 2015 and seemed to have reinforced the
practice of children claiming to be 18: ac-
cording to official Serbian statistics, the num-
ber of unaccompanied minors dropped sig-
nificantly in October and November despite
the scale of refugees crossing at that time.
Minors were regularly accused by Croatian
border officials of deliberately falsifying their
papers as the age in the documents clearly
contradicted the children’s physical appear-
ance; this discrepancy resulted in many of
these children being refused entry into Cro-
atia.

These circumstances partly explain the on-
going controversies about official numbers of
registered unaccompanied minors. While the
European Asylum Support Office (EASO) and

Eurostat report that 88,245 unaccompanied
minors applied for asylum in the 28 EU mem-
ber states in 2015, Serbia only registered
10,642 unaccompanied minors in 2015, a
figure similar to that provided by neighboring
countries.”’

Even when age was not an issue, some
well-intentioned measures targeting children
generated negative consequences. Priority
fast-tracking queues for women and children,
intended to afford them enhanced protection,
in fact sometimes led to accidental family
separations, and the traumatic consequenc-
es flowing from them. On the other hand, the
fast track procedure was not made available
to all children - unaccompanied boys under
18 were often treated as military-age adults
and tracked with single men and thus, de-pri-
oritized for any services available, including
food, clothes, and shelter.

Right to non-discrimination

A child’s migration status directly affects his
or her ability to exercise rights and is perti-
nent to Article 2 of the CRC and the right to
non-discrimination. The state is responsible
for ensuring the rights of all children within its
jurisdiction — including refugee, migrant, and
asylum-seeking children, regardless of their
or their parents’ citizenship or migrant status.
The unilateral policy measures that the states
along the route introduced during 2015-16
have particularly affected unaccompanied
minors. The decision to accept migrants only
from Syria, Iraq, and Afghanistan (excluding
all others), followed by the later restrictions
refusing Afghan refugees, affected a major-
ity of unaccompanied minors; of the select
group of unaccompanied minors who applied
for asylum in the European Union in 2015,
more than half were from Afghanistan.®

HARVARD FXB CENTER - Children on the Move: An Urgent Human Rights and Child Protection Priority



Unaccompanied minors are not only affect-
ed by discriminatory measures introduced
by states, but also by humanitarian interven-
tions that restrict aid to adults and thus fail to
help unaccompanied children. For example,
cash vouchers introduced by humanitarian
agencies were meant to allow stranded refu-
gees to continue their trip, but did not cover
unaccompanied children under 18.* This se-
lective approach to aid exposed particularly
vulnerable constituencies to enhanced risks
of abuse and exploitation.

The best interests of the child

The principle mandating consideration of the
best interests of the child has been particular-
ly controversial over the past several months
in Serbia, not only because of its critical im-
portance for children on the move but also
because of the complexity involved in im-
plementing it. The principle requires a com-
prehensive but rapid analysis of the situation
and circumstances of the child, including the
child’s perspective — an analysis complicat-
ed by limited resources, language barriers,
and lack of means to verify information. The
international nature of migration is not well
addressed by national child protection au-
thorities, whose capacities to make and act
on informed decisions are limited to their
own jurisdiction. In addition to the practical
challenges just noted, there are frequently
legal complexities that prevent child protec-
tion authorities from acting in the child’s best
interests and from providing the support chil-
dren need.*°

This observation is exemplified by the com-
mon situation in which it is in the best in-
terests of unaccompanied children to allow
them to continue their journey, even though
national regulations prohibit children from

traveling without a legal guardian. Even when
there is an adult traveling with a child who
could properly be appointed as a guardian
(such as a relative or neighbor), a center for
social work cannot officially endorse this ap-
pointment because Serbian law excludes
non-nationals from acting as guardians.
These challenges surfaced during the win-
ter 2015 debates about the social protection
system and its suitability for migrant chil-
dren; some suggested that the Commissariat
for Refugees and Migrants would be a more
appropriate custodian of migrant children’s
protective needs than the centers for social
work. These debates resulted in some policy
revision, including a new Draft Asylum Law
which stipulates placement of children over
16 in asylum centers.

The child as a rights holder

Article 12, which recognizes the child as a
rights holder and agent in decision-making
relevant to his or her interests, is directly
linked to the best interests principle. Precon-
ditions for exercising the right to participate
are access to information and an effective
channel for the child to be heard. In the case
of unaccompanied minors, the concept of the
child’s evolving capacities should be careful-
ly observed in the context of this crisis. Chil-
dren who undertake such a long journey of-
ten have had to rely on themselves to act and
behave in a much more mature manner than
their actual age would warrant.

Consultations conducted with children have
shown that children trust decisions made by
their parents, but often consider decisions by
the authorities or professionals as not being
in their best interests.*! They believe their best
interests were not taken into account primar-
ily because in the decision-making process,
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they did not have the opportunity to express
their view of the best solution for them.

In the case of Serbia, social workers serve as
the key actors in decision-making process-
es. The modern cornerstone and key protec-
tion instrument for unaccompanied minors is
rooted in the concept of the legal guardian,
which is mandated to social workers in Ser-
bia. Olga Byrne, in her analyses of proven
models of support for children on the move,
finds the existing Serbian legal structure in-
appropriate. The appointment of profession-
als from the residential care institute or the
local center for social work is not suitable
for these children due to conflicts of inter-
est. She instead advocates the concept of an
independent guardian in a position to make
an impartial assessment and decisions.*
A recent report from the EU Fundamental
Rights Agency warns: “Children deprived of
guardianship are particularly susceptible to
being trafficked.” ® The current migrant sit-
uation and rise in unaccompanied minors
has exacerbated this situation, which local
frontline workers in Serbia have confirmed.*
Byrne advises exploring the Slovenian prac-
tice of appointing guardians from NGOs.*
This practice has proven to be more advan-
tageous than the model where guardianship
has been granted exclusively to government
agencies because it allowed for greater flexi-
bility and better impact on children. The need
for alternatives to the existing model is also
explored in the analyses of implementation of
the UN guide on alternative care for children
in the West Balkans (including Serbia), where
Nevenka Zegarac investigates a model of a
national guardian institute for cases of unac-
companied minors.*

Right to life, survival, and
development

Article 6 represents one of the fundamental
principles since it guarantees every child the
right to life, survival, and development. It im-
plies not only physical survival, but their right
to develop their full capacity; it is one of the
most sensitive when it comes to children on
the move. Most of these children have left
their home searching for safety, better living
standards, and personal welfare. Being on
the way to a better life, even if the final des-
tination is unknown, brings relief. However,
being on the move often entails a range of
life-threatening experiences — in particular
for those traveling through illegal channels.
On this mission they often take on an adult
role, supporting their siblings or themselves
if left unaccompanied.

Save the Children research has established
that, whether accompanied or unaccompa-
nied, a child is usually strongly supported
by some adult through the journey. Parents
or family members are highly involved in mi-
gration planning and protection for a child.
An assessment of unaccompanied minors in
November 2015 confirmed this. When con-
sulted on their support networks while being
on the move, children named the role of lo-
cal communities, ethnic or peer groups, and
even smugglers as crucial for their safe jour-
ney. * Children may see protection authori-
ties as a barrier for their movement, forcing
them to seek even more hidden (and danger-
ous) routes. That is why it is critical to work
on improving the protective role of these indi-
viduals rather than considering them only as
risk factors. As Mike Dottridge described in
his example of Western African children mi-
grating from rural to urban areas in search of
work, “8 children on the move mainly rely on
someone from their ethnic group or commu-
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nity. While the role of these individuals has
often been questioned as exploitative, Dot-
tridge tells of a study that shows that they
do play an important role in assisting children
and keeping them safe. Supporting children
in transit requires a focus on building on and
strengthening their resiliencies and existing
survival strategies.

Both positive and negative lessons from this
crisis confirm the need to consider careful-
ly the role and responsibility of national child
protection systems in responding to the sit-
uation of children in transit across borders.
Serving the needs of people transiting through
several countries within a few weeks requires
a unified approach that cannot be derived
only from national protection schemes. The
responsibility of protecting children on the
move, and in particular those separated from
their families or traveling unaccompanied,
must be shared among countries or mandat-
ed to an international or regional agency with
the capability of ensuring safe passage for
children on the move, including fast -tracking
and family reunification. This paper calls for
strong and integrated cross-country systems
of identification, referral, and data manage-
ment, including data on unaccompanied and
separated children, that has to be put in place
to ensure adequate and efficient protection
which would allow access to individualized
solutions for children rooted in their best in-
terests. This is also not solely the responsibil-
ity of transiting countries, but also countries
of origin and, even more importantly, coun-
tries of destination.

At the national level, the responsibility of
children on the move should rest with social

protection agencies and not migration agen-
cies, particularly when it comes to separated
or unaccompanied children. Strong linkages
need to be made between migration agen-
cies and those with the mandate to guaran-
tee protection of children on the move. The
current Serbian model of a decentralized
child protection system where responsibili-
ty and assistance is the responsibility of the
social workers from local municipalities has
proven to be dysfunctional and inefficient for
children in transit. The guardianship concept,
a major element for protection of unaccom-
panied minors, needs to be reconsidered;
alternatives, such as independent guardians,
should be explored to better serve the pro-
tection of unaccompanied minors.

Last but not least, it is an obligation of all the
actors to step outside of traditional thinking
and ensure that the resiliencies and strengths
that children gain through the journey are ac-
knowledged. Protection platforms should
build on those strengths instead of insisting
on upholding conservative protection ap-
proaches, since those approaches may no
longer be functional and sometimes may
even have an adverse effect on the well-be-
ing of a child.
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