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EXAMPLES OF GOOD PRACTICE

Germany, Sweden, and the United Kingdom

The movement of children to and within Europe is an enduring as-
pect of migration, covered by international, regional, and domestic
law. Children seeking asylum are entitled to protection and humani-
tarian assistance, but they are also entitled to the same rights as all
children under the United Nations Convention on the Rights of the
Child." In addition to these international provisions, European Union
(EV) law requires all EU Member States to comply with minimum re-
quirements for the reception and care of children, though in practice
the experiences of asylum-seeking children vary significantly be-
tween EU countries. In 2015, close to 1.3 million migrants crossed
the Mediterranean to seek asylum in Europe; at least 29 percent,
or one in three, were under the age of 18.2 Migration to Europe last
peaked at around 672,000 asylum applications in 1992 due to the
war in former Yugoslavia. No country was prepared to handle the
effective doubling of asylum applications that has occurred since.
While some EU countries have sound policies and high-quality infra-
structure for child migrants, even these were put to the test by the
recent upsurge in child migrant arrivals. Addressing the urgent needs
of children on the move during the crisis of 2015 has required across
the board innovation fueled by the political will of governments, non-
governmental organizations, and civil society.

This case study is a rapid assessment of good practices in three
EU countries, Germany, Sweden, and the United Kingdom, for the
protection and integration of child migrants to the European Union.
For Germany the case study focuses on the school education of
migrant children. In Sweden, it analyzes policies and institutions
for unaccompanied minors seeking asylum. Finally, the UK section
of the study considers holistic age assessment procedures and
multi-agency safeguarding hubs.

HARVARD FXB CENTER - Children on the Move: An Urgent Human Rights and Child Protection Priority




Research Findings

There is no national education policy in Ger-
many —the Lander (the sixteen federal states)
regulate culture and education.’ Each state
has its own mechanism for integrating asy-
lum-seeking children into the school system,
although most have one or another version
of German-language classes for the first
few months. In Berlin, these are referred to
as “welcome classes”; in Hamburg, they
are referred to as “international preparatory
classes”; for the sake of simplicity, this report
refers to them as transition classes. It focus-
es on secondary education since very young
children in many states (for example, in Ber-
lin, those below the age of seven years) are
directly enrolled in regular classes at a prima-
ry school.*

Regardless of their immigration status or
length of stay, all asylum-seeking children
are guaranteed access to school education;
indeed, school attendance is compulsory.’
In practice, however, not all asylum-seek-
ing children receive school education upon
their arrival in Germany for several reasons:
there may be a waiting period for up to a few
weeks before a school place becomes avail-
able; children and/or their parents may not
be aware of the right to education; children
living in reception centers—temporary ac-
commodation to house newly arrived asylum
seekers—may not have access to a school.

A detailed discussion of the German school
system is beyond the scope of this report,
but in most states, students are effectively
tracked into a Stadftteilschule (a district sec-
ondary school) or a Gymnasium (a more ac-
ademically oriented secondary school).® Mi-

grant children also attend vocational schools
in many states. Most of these states offer a
two-year course (one year of German-lan-
guage education, and a second year of lan-
guage and practical training) before students
can enter proper vocational training.” In most
cases, transition classes are run at regular
secondary schools, ensuring the integration
process begins even while children are ac-
quiring language skills and before they at-
tend regular classes.

The objective of the transition class is to ease
integration into regular classes once children
have basic command over German. Children
are then “mainstreamed” between one to two
years after their enroliment in the transition
class on the basis of their age and progress.
Transition classes are also intended to assist
with the social and cultural transition to life in
Germany, and include components of prac-
tical training, such as how to buy groceries
at the supermarket. Although some states
(like Bremen) require all secondary schools
to run transition classes,® in practice the dis-
trict schools tend to bear a disproportionate
responsibility of running transition classes.’
Migrant children almost always integrate into
the same school where their transition class
took place, and therefore predominantly end
up in district schools instead of in the aca-
demically oriented gymnasiums.

Good Practices

1. School education as an effective
integration mechanismforchildren: The
system of enrolling children in transition
classes and subsequently integrating
them into mainstream classes is effective,
provided that children do not spend too
long in separate classes, and are not
excluded from school and extracurricular
activities.!® Faced with an unprecedented
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Case Table 1.1 Germany: Good Practices and Challenges for Education of
Children on the Move

Good Practices

Integration through education

Mass recruitment of new
teachers

GERMANY:

EFFeCTIVE
EDUCATION FOR
CHILD MIGRANTS

Challenges to Integration

Delays in mainstreaming
migrant children

Providing quality age-level
education

Lack of coordination between
German states

Declaring dangerous
countries “safe”

Inability to offer bilingual
classes

number of new students, the resolve
of government officials, schools, and
individual teachers to support migrant
children is commendable. Credit is also
due to the students themselves, who
endure extreme hardship in their quest for
a better, safer life. At integration classes
observed in Berlin and Hamburg in May
2016, boys and girls of eight or nine
nationalities sat together and displayed a
remarkable eagerness to learn German.

Mass recruitment of new teachers: The
Standing Conference of the Ministers of
Education and Cultural Affairs estimated
around 325,000 recently arrived children
needed to be integrated into the school
system as of the end of 2015 (including
those who arrived in 2014). The expected
annual cost is 2.3 billion euros, largely
devoted to the hiring of 20,000 new
teachers.!' Recruiting teachers has been

one of the biggest challenges, and in
most states ministries of finance have
allocated funds for the hiring of additional
teachers. States have made a concerted
effort to hire teachers with expertise in
teaching German as a second language
and sensitivity to cultural differences.!?
Many teachers hired in 2015 were retired
teachers, social workers, volunteers,
or other educated persons with some
interest and/or experience in teaching.
Many of those recruited are motivated
by an interest in migration and a sense
of social responsibility. Many also serve
as de facto counselors to students, and
are a vital source of support, particularly
for unaccompanied children. Since
there is almost no funding for schools
to hire additional support personnel,
this mentorship substitutes for full-time
mental health professionals and social
workers to help migrant children with
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the challenge of integration.”* Teacher
recruitment is not without challenges—
some full-time German teachers are
reluctant to take on these classes, either
as a matter of workload or status. Because
many of the new teachers do not have
the training required of full-time German
teachers, they are placed on short-term
contracts and paid less than regular
teachers; given the magnitude of the
crisis and the sustained need for migrant
children to have supportive teachers, it
would seem advisable to raise salaries
over the coming period.

Challenges to Integration

1.

Constraints on space and resources
lead to delays in getting migrant
children into mainstream classrooms:
Due to the overwhelming demand for
language teachers, space, and other
resources, not all migrant children have
access to high-quality education. A
large-scale expansion of the existing
infrastructure for the education of non-
German speaking children is required to
cope with the ongoing migration crisis.
Transition classes that previously catered
to children who did not speak German
(@ system that has been in place for
decades) have not been able to absorb
the large number of refugee children
arriving in 2015; although more transition
classes have been started in most states,
these are still inadequate.

e While children are waiting for school
enrollment, some reception centers—
depending on the school regulations
of that specific state—hold classes
on their premises. Asylum seekers
are required by German law to live
for at least six weeks but no longer

than three months at these centers;
in practice, however, many have
to spend several months at such
centers. Classes at reception centers
help to prepare children for transition
classes at school. Concerns about
future integration arise when children
spend too long in reception school
classes; generally and where possible,
it is considered preferable for children
to commute via public transport or
school bus to school. In accordance
with the German axiom, “short legs,
short distance,” classes at transition
centers are best suited to serving the
needs of the youngest children.'*

Students waiting to be placed in
a transition class may experience
isolation; when such transitional
placements last for a prolonged
period of time, students may find
integration more challenging. Children
who remain in transition classes once
they have acquired enough German
to attend regular classes are deprived
of the right to level-appropriate
education.

In Berlin, migrant children separated
into transition classes have greater
difficulty finding space in regular
classes once they have acquired
proficiency in German. Particularly in
gymnasiums, where German children
themselves compete for space, migrant
children are treated as a lower priority.
They may have to wait several months
before they are admitted into regular
mathematics or English classes. The
timeliness of this transfer depends, in
part, on the willingness and capacity of
individual teachers or school principals
to support migrant children.
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2. Providing quality age- and level- ap-

propriate education: Providing quali-
ty education for children on the move is
challenging for numerous reasons: typ-
ically these children do not speak the
language and enter the classroom with
lower education levels (some have little
or no prior education).” In some second-
ary schools in Hamburg, in addition to
transition classes, children begin to study
Mathematics, English, Art, and Sport.
Given the varying ability of students, this
is beneficial to those who already have
substantial prior education, but places an
additional burden on those with little or
no previous educational experience.!®

Lack of coordination between states:
Germany’s federal nature has both pos-
itive and negative implications for the
education of child migrants. While states
have the capacity to learn from the good
policies and practices of others, in the
absence of a uniform policy, some states
have adapted more rapidly, reflecting
factors including population size, materi-
al resources, and the number of asylum
seekers in that particular state. The dis-
tribution of asylum seekers is uneven for
two reasons: (1) unequal distribution by
the federal border police; (2) movement
of people who choose to live in a location
other than the one to which they have
been assigned.!” The disadvantage of the
federal system is that there is poor co-
ordination across states and as a result,
great variance in the education accessi-
ble to asylum-seeking children.

Declaration of potentially dangerous
countries as “safe countries of origin”:
Like most European countries, Germany
is seeking to stem the flow of migrants
through its borders. It expanded the list

of countries it declares to be countries of
safe origin in 2014 and 2015 to include
Albania, Bosnia-Herzegovina, Ghana,
Kosovo, Macedonia, Montenegro, Sen-
egal, and Serbia.’® In 2016, the lower
house of parliament approved a proposal
to add Tunisia, Morocco, and Algeria to
the list. The objective is to speed up the
process of sending asylum seekers back
to these countries of origin. Returning
asylum seekers to a country that has a
poor human rights record is particular-
ly dangerous for children. As the expe-
rience of deportation of Kosovar child
asylum seekers in Germany following the
end of the Balkan war demonstrates, this
removal process is disruptive to the ed-
ucation of children who begin learning
German and are then abruptly removed
from school and transported to another
location where they may need to adapt to
a different education system, or may not
have access to education at all."”

Inability to offer bilingual education:
The right to education is enshrined in nu-
merous international law instruments, in-
cluding Article 26 of the Universal Decla-
ration of Human Rights, and Article 28 of
the Convention on the Rights of the Child.
Article 29 (c) of the Convention further
states that education of the child should
be directed to “the development of re-
spect for the child’s parents, his or her
own cultural identity, language and val-
ues, for the national values of the coun-
try in which the child is living, the country
from which he or she may originate, and
for civilizations different from his or her
own.” Given the diversity in the countries
of origin of migrant children, as well as
the resource constraints on offering even
German-language education, bilingual or
bicultural programs seem unfeasible in
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the short- or medium-term. Further, edu-
cation is the single most important mea-
sure for integration of children, and if
migrant children are to be granted asylum
and remain in Germany, it is imperative
for them to learn German and be main-
streamed into the education system. This
process of integration needs to be com-
bined with sensitivity to and recognition
of the importance of the language and
culture of the country of origin.

Conclusion

The migrant children who are enrolled in tran-
sition classes and are able to attend regular
classes once they learn German are well po-
sitioned for integration if they do receive ref-
ugee status and remain in Germany. Though
this process of integration is not without
challenges — integration into a different cul-
ture takes more than language acquisition
— education is the best starting point, even
for older children. The success of integration
programs depends, in large part, on the com-
mitment of individual teachers and schools to
be inclusive of migrants, and on the commit-
ment of policymakers in each of the states to
stretch existing resources in order to expand
and reform the education system as needed.

This section of the report draws on the follow-
ing definitions provided in General Comment
No. 6 of the UN Committee on the Rights of
the Child:?!

Unaccompanied children (also called un-
accompanied minors) are children who have
been separated from both parents and other
relatives and are not being cared for by an
adult who, by law or custom, is responsible
for doing so.

Separated children are children who have
been separated from both parents, or from
their legal or customary primary caregiv-
er, but not necessarily from other relatives.
These may, therefore, include children ac-
companied by other adult family members.

Research Findings

Historically, Sweden has been one of the
main receiving countries for unaccompanied
minors from war-torn countries. Unaccom-
panied children pick Sweden over other EU
countries for several reasons, including: (1)
High-quality reception conditions, accom-
modation and social services; (2) A relatively
child-friendly asylum process; (3) A relatively
generous and expedient process for granting
unaccompanied minors permanent residen-
cy. Sweden received approximately 4,000
asylum applications from unaccompanied
minors in 2013, and almost 7,000 applica-
tions (29 percent of the total number to Eu-
rope) in 2014. The applicants were mostly
boys, between the ages of 16 and 17, from
Afghanistan, Somalia, and Syria.?? In 2015,
this number increased five-fold, and Sweden
received over 35,000 asylum applications
from unaccompanied minors; the largest
number (more than 23,000) came from Af-
ghanistan.”

Sweden has a well-developed system in
place to address the needs of unaccompa-
nied minor children throughout the asylum
process. The system includes the appoint-
ment of a lawyer and a separate individu-
al as a custodian (legal guardian) for each
child, the provision of accommodation, and
of social services (including health and ed-
ucation). Sweden grants asylum to unac-
companied children on one of three grounds:
(1) because they are refugees with a fear of
persecution; (2) because they are children
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in need of “subsidiary protection” who are
afraid to return to their home country for fear
of being sentenced to death, torture or inhu-
mane treatment, or because they are at risk
due to armed conflict; (3) because they are
children who have experienced “particularly
distressing circumstances,” such as a health
issue or the situation in their home country.*
While (1) is a minimum requirement under EU
law, (2) and (3) are particular to Swedish law.?
A proposal to drastically alter this system is
under debate, and new asylum regulations
will likely go into force in 2016. Please see
the section entitled “New Asylum Law” for a
detailed discussion.

The first point of contact for all asylum seek-
ers (including unaccompanied minors) is the
application unit of the Swedish Migration
Agency, which handles the legal aspect of
the asylum application. Unaccompanied mi-
nors receive a guide available in multiple lan-
guages about how to apply for asylum; this
guide may be a valuable resource throughout
the asylum process, except for children who
cannot read. Children are placed in tempo-
rary accommodation at a transit home near
the unit where the asylum application must
be lodged.

Once the Agency chooses the municipali-
ty to send the child to pending the asylum
decision, the child is transferred to the care
of that municipality. The number of children
each municipality is responsible for is deter-
mined on the basis of population and current
numbers of asylum seekers hosted.”® The
municipality provides accommodation and
care for the child, including education and
other social services. Municipalities also ap-
point an adult custodian for each child to ac-
company him or her to asylum proceedings,
and to ensure the child is receiving the care
to which he or she is entitled.

Asylum decisions for unaccompanied mi-
nors have typically taken one year, but wait
times are likely to exceed one year for the
large number of children who applied in the
fall of 2015. The Migration Agency is unable
to provide an estimate of exactly how long
the process will take.”” If an unaccompanied
minor’s asylum application is approved, he
or she receives a residence permit (usually
permanent, but in some cases, temporary)
to stay in Sweden. Unaccompanied minors
with permanent residency are entitled to care
from the municipality until the age of 21, in-
cluding an allowance, education, healthcare,
and accommodation at a home intended to
help them transition to life in Sweden. Until
the 2016 change in the law is enacted, unac-
companied minors may also bring their par-
ents and siblings to Sweden under the right
to family reunification.?® Refused applicants
have the right to enter into an appeals pro-
cess at the Migration Court; if the final ap-
peal is denied, the unaccompanied minor is
transferred to his or her country of origin or
to an alternative country. Minors do not trav-
el unless someone is able to receive them at
their point of arrival.” In the event that this is
not possible, a minor must wait in Sweden
until he or she turns 18 and can then travel
as an adult.

Good Practices

1. An independent guardian for each
child: Appointing a guardian for asylum
seekers is widely regarded as a best
practice for protecting the best interests
of unaccompanied minors. An adult who
is external to the asylum decision (there-
fore separate from the appointed legal
counsel), and is not directly responsible
for care provision, can advocate for the
child. Custodians in Sweden are paid a
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small fee (around 2000-2500 Swedish
Krona, or $250-300 per month) but the
expectation is that adults take on this po-
sition as a part of a broader commitment
to civil society.*

e Under the Convention on the Rights
of the Child, an unaccompanied child
seeking refugee status is entitled to
the same protection as any other child
deprived of his or her family environ-
ment. Scotland and Northern Ireland
in 2015 passed legislation to appoint
independent guardians for unaccom-
panied children as well as those sus-
pected of being trafficked. England
and Wales are still to pass a similar
law; the biggest obstacle seems to be
the high cost of running such a pro-
gram.’! Given the financial constraints
on the various agencies that provide
care and support to children, and the
time constraints on social workers,
who often do not have expertise in
the complexities of migration law, it
is imperative to have an independent
person to advocate for the best inter-
ests of the child.’> In Sweden, while
the system of appointing a custodian
for each child works effectively, the
attentiveness varies based on the in-
dividual’s commitment to the child.

2. Safe accommodation: While an unac-

companied minor awaits the asylum deci-
sion in Sweden, he or she attends school
and lives in an HVB (Hem for Vard eller
Boende, homes for care or residence) or
with a foster family. Separated children
may live with relatives other than their
parents if the municipality determines that
the living conditions are safe. The mu-
nicipality-operated HVB homes aim for
high standards: children almost always

have a private room, there are separate
bathrooms for girls and boys, and there
are high staff-to-child ratios and staff on
duty at night. In practice, however, many
homes do not meet these standards: in
some cases, girls have been placed in
homes predominantly housing boys, and
have had to share bathrooms with boys.*
The Swedish media has reported cases
of alleged rape and sexual violence in
residential homes. There is variance in
the quality of both at foster homes and
at the homes of relatives; a social worker
from the municipality is expected to visit
the child once every six weeks at a min-
imum.34

e The difficulty in ascertaining an unac-
companied minor’s welfare at such a
home poses a constant challenge to
social workers and nongovernmental
organizations. A safe and support-
ive foster family can provide a better
environment for an unaccompanied
minor than a group home, but a negli-
gent one is particularly detrimental to
his or her well-being.?* Social workers
make it a point of visiting children in
such accommodation one on one, in
a safe environment, in order to make
the best possible assessment.*

Adaptability in a time of crisis: The cri-
sis in the fall of 2015 put a major strain
on the existing infrastructure for unac-
companied minors. It was impossible for
Sweden to maintain the high quality of its
accommodation and services in the face
of a five-fold increase in the number of
unaccompanied minors from the previ-
ous year.

e The positive nature of Sweden’s re-
sponse should not be minimized —
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Case Table 1.2 Sweden: Good Practices and Challenges for Protection of Unaccompanied
Minors

SWEDEN:

CARE AND
PROTECTION FOR
UNACCOMPANIED
MINORS SEEKING
ASYLUM

Good Practices

Independent guardian for each child

Safe accommodation

Adaptability in time of crisis

Contingency planning for the future

Challenges to Child
Protection

Division of responsibilities between
central and municipal authorities

Lower standards in reception and
transit

Lower standards in residencies and
monitoring foster care

Deficiencies in the guardianship
system

Lack of prioritization of most
vulnerable

Opportunities for child exploitation

Stricter border controls and anti-
immigrant policies

the municipalities as well as ordinary
citizens exhibited both the will and
the capacity to provide children with
the highest level of possible, given
available time and resources. The Mi-
gration Agency employed new staff
and redeployed other staff to handle
the volume of asylum applicants ar-
riving on a daily basis. Swedes came
out in large numbers to state their will-
ingness to accept refugees, attended
training sessions to learn about vol-
unteer opportunities, and donated
food as well as warm clothes.

New homes needed to be opened
at short notice. In Mélndal, a munic-
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ipality near the city of Gothenburg,
when almost 100 children arrived in
a single day, children were housed
on mattresses on the floor of school
gymnasiums.”’ In Malmé, which re-
ceived the highest volume of asylum
applications, the premises of an old
mental hospital that had been closed
for several years were rapidly turned
into 15 transit centers for unaccom-
panied minors, and other unused
public buildings were converted into
transit homes. Municipalities ordered
hundreds of Ikea mattresses and laid
them on the floor of school gymnasi-
ums to create makeshift transit homes
when existing ones were full. The liv-



ing conditions in these accommoda-
tions did not meet previous Swedish
standards, but every child had a roof
over his or her head, a mattress, ac-
cess to food, water, and a toilet, and
round-the-clock staff.?®

4. Contingency planning for the fu-
ture: Some municipalities are devel-
oping systems that rapidly expand
and adapt to unpredictable situa-
tions. The municipality of Gothenburg
entered into a “Voluntary Sector Or-
ganization Public Partnership” in May
2016.* Nongovernmental organiza-
tions with expertise in different areas,
such as Save the Children, the Red
Cross, and Stadsmissionen (an NGO
that traditionally provides accommo-
dation and care for the homeless)
will provide integrated services for
child migrants. Under this agreement,
Stadsmissionen has set up a new
home capable of accommodating 20
children.® As of June 2016, plans for
the home included a staff of 15 (with
two awake throughout the night) and
separate rooms for each child. A sim-
ilar agreement is under consideration
in the municipality of Malmé.*!

Challenges to Child Protection

1.

Allocation of responsibilities between
central and municipal authorities: The
clear division of responsibility between
the Migration Agency and the municipali-
ties has both positive and negative impli-
cations for child protection. Separation of
the legal aspects of the asylum process
(including age assessment, discussed in
detail in the next section of this report)
from social services makes it easier for

the child to develop trust with adults who
are tasked with his or her care. It may
however be overwhelming for the child
to interact with such a large number of
adults; more importantly, dispersed re-
sponsibility may lead to some key protec-
tion issues being overlooked or to poor
communication between various agen-
cies. Further, local authorities may have
different resources and methods of allo-
cating responsibility,? and the absence
of an integrated data system makes
coordination difficult. The Swedish gov-
ernment and Migration Agency should
ensure greater oversight and evaluation
of municipalities. This action could help
address current deficiencies in access
to social services, education, healthcare,
and housing.*

Lower standards of reception and
transit housing conditions: Available
transit homes filled up rapidly due to the
unprecedented numbers of unaccompa-
nied minor arrivals. The homes are de-
signed to house children for no more than
48 hours,* but in 2015, children spent a
few weeks—and sometimes months—at
such homes. Many children did not re-
ceive education or other services while at
a transit home, a particular challenge giv-
en the length of time some children were
compelled to spend there.®

Difficulty in maintaining standards
of residence homes and monitoring
foster care: Once children were trans-
ferred to the designated municipality, the
challenge of finding housing continued.
Residence homes intended to sleep one
child per room were filled beyond capac-
ity. Typically, these homes are operated
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by the municipality or by private owners,
but private owners undergo a lengthy ap-
proval process by the Health and Social
Care Inspectorate, which may take up to
six months. This approval process was
dramatically sped up out of necessity,
leading to deterioration in the operating
standards of some homes, most critically
with respect to the child/staff ratio. Vis-
its to unaccompanied minors placed in
the homes of adult relatives could not be
carried out as regularly as deemed nec-
essary.

Deficiencies in the guardianship sys-
tem: The effectiveness of guardianship
rests on each municipality, and even more
so on the performance and commitment
of each guardian. Better training and
monitoring of guardians could help to re-
duce the disparities in guardianship. Not
all municipalities offer training for guard-
ians, and even those that do were not al-
ways able to provide timely training.*® The
increase in the number of unaccompa-
nied children led to delays in appointing
a custodian for each child, sometimes for
more than a month.*” Further, custodians
took on more than the standard number
of children (typically 1-4, with a maximum
of 10), and were unable to provide effec-
tive care to each child.*®

Lack of prioritization of the most vul-
nerable unaccompanied children: The
increase in the number of asylum appli-
cations led to significant backlogs in the
asylum system. As a result, particularly
vulnerable unaccompanied children, in-
cluding victims of trafficking, those who
had experienced sexual violence, and
those with physical or mental health
needs were not prioritized. The asylum
applications of girls, children who have

experienced trauma, and those at risk
of experiencing abuse must be handled
with greater sensitivity and urgency, and
access to psychiatrists and mental health
professionals must be increased.”

Opportunities for child exploitation:
Sweden’s liberal policy for unaccompa-
nied minors has created loopholes for
child exploitation, including but not limit-
ed to the following:*° Parents may force a
child to undertake the dangerous journey
to Sweden in the hope that he (or she)
will get permanent residency and there-
fore bring the family over. Children may
be compelled to lie that they are traveling
alone in order to avail of the benefits that
come with unaccompanied minor status
when in fact they have traveled with fami-
ly members. Unaccompanied children are
particularly susceptible to trafficking.’!
From a child protection perspective the
benefits of a generous policy far exceed
the costs of the loopholes, but these can-
not be disregarded altogether.

Stricter border controls and anti-
immigrant policies: While recognizing
the very substantial obligations for Swe-
den arising out of the current migration
crisis, given the failure of responsibili-
ty-sharing across the EU member states,
it is nevertheless disappointing to wit-
ness the restrictive political response
promulgated by the Swedish authorities
at the time of this writing. The response
significantly shrinks the likelihood that
unaccompanied minors will continue to
receive asylum in Sweden, despite their
eligibility for such protection as a mat-
ter of international law. As of November
2015, Sweden introduced greater secu-
rity at the border; and as of January 4,
2016, unaccompanied minors seeking

HARVARD FXB CENTER - Children on the Move: An Urgent Human Rights and Child Protection Priority



asylum are required to provide a valid
form of identification when traveling on
transport vehicles to Sweden and upon
arrival at the reception center of the Mi-
gration Agency. Many asylum-seeking
unaccompanied minors (particularly from
Afghanistan, the largest source country)
do not carry such identification. As a re-
sult, although asylum-seeking children
already in Sweden will continue to have
access to safe accommodation, educa-
tion, and other integration services, re-
grettably extremely vulnerable children
arriving at the borders are being turned
away, and risk being sent back to poten-
tially dangerous circumstances if, as is
likely, they do not receive asylum in an-
other European country.

New Asylum Law

A proposal to bring Swedish rules of asylum
in line with the minimum EU law standards is
under discussion in Sweden. The proposed
legislation will apply for three years, and
imposes the following key restrictions:>

1. It introduces temporary residence per-
mits, rather than the permanent ones:
asylum seekers who are granted refugee
status will receive a three-year permit,
and those who are eligible for subsidiary
protection will receive a 13-month per-
mit. When the permit expires, it will be
reviewed and extended if the grounds
for protection still exist. Permanent resi-
dence may be granted in some cases, but
for persons under 25, this is only granted
if the person has completed secondary
education or the equivalent. A child may
be granted a permanent residence permit
based on his or her health.

2. It limits the right to family reunification:
children who applied for asylum after No-
vember 24, 2015, and are granted sub-
sidiary protection, will not have a right
to family reunification, in violation of the
family unity provisions of the CRC. Chil-
dren who are granted refugee status will
have the right to be unified with their par-
ents.

3. It does not grant asylum to persons in
particularly distressing circumstances
unless their deportation is in contraven-
tion of Sweden’s convention obligations.

4. It seeks to make medical age assess-
ments of asylum-seeking youth manda-
tory, in order to resolve cases of unac-
companied minors whose age is under
question.

Conclusion

While Sweden is better prepared to care for
a large number of unaccompanied minors
should they arrive later in 2016, at present
the number of arrivals is relatively low due to
border control.* Without underestimating the
strain the Swedish system faced in 2015, it is
important to note that makeshift accommo-
dation in Gothenburg or Malmé is likely to be
safer for unaccompanied children than any-
thing available to the same children in coun-
tries such as Afghanistan, Syria, and Eritrea.
The sense of panic over the large influx of
asylum seekers in 2015 and growing anti-im-
migrant sentiment in some parts of Sweden
are significant obstacles to effective child
protection. The government claims that the
border controls and new legislation are nec-
essary because Sweden needs “breathing
space,” and that its “limit has been reached”;
however, Sweden is far better equipped to
address the needs of asylum-seeking chil-
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dren than their home or their neighboring
countries.>

Age Assessment

Age assessment is one of the most contro-
versial challenges that arise in handling the
asylum applications of children and young
people, particularly if they are unaccompa-
nied. This case uses the term child to refer
to those clearly under 18, and young person
to refer to those who may be under the age
of 18. Many asylum applicants claiming to be
children lack documentary evidence to prove
it. Even if a young person has documentary
evidence of age, this may be fabricated, par-
ticularly if the young person is a victim of traf-
ficking. While some young people are clearly
children and others are clearly adults, there is
significant scope for doubt.’® The challenge
is particularly acute when the asylum appli-
cant’s credibility in response to questions
about age is in doubt. Applicants may dis-
honestly assert their age to take advantage
of chlld-specific benefits associated with the
asylum process in some jurisdictions.

UK statutory guidance on the care of unac-
companied children states, “Age assess-
ments should only be carried out where
there is significant reason to doubt that the
claimant is a child. Age assessments should
not be a routine part of a local authority’s
assessment of unaccompanied or trafficked
children.”>¢ The assessment should not be an
administrative process or conducted to de-
termine the exact age of the child; rather the
purpose of the assessment should be to en-

sure that “the child or young person receives
the appropriate services and educational
support for their age and development.”’

Since there is little agreement about what
constitutes “significant” doubt, in practice,
age assessments are carried out with great-
er frequency than child rights experts believe
necessary.® This is because casting doubt
on the age of a young person may be difficult
and upsetting, generating distrust between
asylum applicants and distrust in the indi-
viduals conducting the assessment (in the
UK, the responsible official is a trained social
worker, but in other EU countries, like Swe-
den, it is an official of the Migration Agency).
The assessment may also increase the risk
of disappearance, because a young person
may see repeated questioning as an attempt
to send them back to their country of origin
or another unsafe environment. Once again,
trafficked children and young people are at
particular risk because many go missing
within 48 hours of being cared for.>

Given how contentious the conduct of age as-
sessments is, why should they be conducted
at all? The answer is that, from the perspec-
tive of child protection, taking a young adult
into a residence or other facility intended for
children and placing him or her in close con-
tact with vulnerable children, poses a risk to
both the adults and the children concerned,
risks that must be minimized. The question
then arises as to the best methods for con-
ducting an age assessment.

Good Practices

1. Holistic age assessment procedures:
The European Network of Ombudsper-
sons for Children has stated that an age
assessment should involve physical, so-
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cial, and psychological evaluation, should
be open to appeal, and that every person
claiming to be a child should be treated as
one until a final decision is made.®® Giving
the benefit of the doubt to a young per-
son claiming to be a child is also a central
tenet of a set of guidelines with step-by-
step instructions on how to conduct an
age assessment published by the Asso-
ciation of Directors of Children’s Services
(ADCS) in the UK in October 2015.% It is
important to note that a young person
above the age of 18 may still be in need
of care and protection, even if he or she is
not actually entitled to the rights to which
children are entitled.®

Preparation and research before the
assessment: There is no prescribed way
in which an age assessment should be
carried out, but the assessment should
exhaustively draw on all sources of infor-
mation available. In the UK, if conducted
with sensitivity and adherence to ADCS
guidelines, interviews by trained social
workers are regarded as a good practice
for assessing the age of a young person.
Prior to the interview, the social worker
should gather as much information as
possible to assess the specific case of
the young person, including but not limit-
ed to: whether the young person has been
trafficked, the young person’s needs, and
the young person’s accommodation and
living conditions before and after the in-
terview. Under UK law, a suspected vic-
tim of trafficking must be presumed to be
a child and accorded special protections
pending any age assessment.®

3. Timely age assessment to enable chil-

dren to participate: No attempt should
be made to carry out the age assessment
when a young person first initiates his or
her application for asylum. In Sweden,
the age the child provides when initiating
the application is almost always accept-
ed. In cases in which a young person is
obviously above 18 but claiming to be a
child at the time of application, the Migra-
tion Agency changes this age.** If there
is doubt about the young person’s age,
he or she is registered as a minor, and
an age assessment is carried out later in
the asylum process. Similarly, in the UK,
a young person’s age assessment is not
conducted upon arrival. Rather, the pol-
icy provides that young people should
be placed in suitable accommodation to
“recover from the experiences they had
before they left their home country and
whilst on their journey.”® Adequate food
and rest has a significant impact on a
young person’s capacity to participate in
any age assessment.

Open communication before, during,
and after the assessment: The purpose
of the interview must be explained to the
child, and the interview should take place
in a venue where the child feels safe and
in the presence of an interpreter if he or
she does not speak the language of the
interviewer. Once an assessment is com-
plete, the young person should be in-
formed of the decision at the earliest, in
the presence of an interpreter. The young
person should be given an opportunity to
respond to the decision, and also made
aware of his or her options to challenge
the decision. For this reason, he or she
should receive a full copy of the assess-
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Case Table 1.4 United Kingdom: Good Practices and Challenges for Age
Assessment of Children on the Move

Good Practices
UNITED KINGDOM:

AGE ASSESSMENT OF
CHILDREN ON THE
Move

Holistic age assessment procedures

Research before assessment

Assessment timed to enable child to
participate

Open communications throughout

Merton guidelines for age
assessment

Challenges in Age
Assessment

Continued use of medical assess-
ments

Poor adherence to guidelines

ment. If the young person is determined
to be a child, his or her care should con-
tinue in accordance with the care of un-
accompanied children. If the young per-
son is determined to be an adult, he or
she should receive support in the transi-
tion to adult asylum services.® If an age
assessment needs to be conducted for
an “accompanied” young person, in the
care of his or her relatives, the assess-
ment must proceed with the same benefit
of the doubt given to the young person as
in an unaccompanied case.

5. The Merton guidelines for age assess-
ment: A 2003 UK High Court judgment
in an age determination case concerning
the London Borough of Merton offers de-
tailed guidelines. The key points are not-
ed below: ¢’

e Age must not be determined solely
on the basis of the appearance of the
applicant.

e The decision maker must seek to elicit
the general background of the appli-
cant, including family circumstances
and history, educational background,
and activities during the previous few
years. Ethnic and cultural information
may also be important.

e Local social services cannot simply
adopt a decision made by the Home
Office. The onus is on them to decide
whether an applicant is a child.

e If the decision maker forms the view
that the applicant is lying as to his or
her age, the applicant must be given
the opportunity to address the mat-
ters that have led to that view, so that
he or she can provide an explanation.

e |t is not necessary for there to be a
verbatim note of the interview; but
such a note would enable the court to
be more confident of its accuracy and
to address any suggestion that the in-
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terviewer put words into the mouth of
the applicant by asking leading ques-
tions that led the young applicant to
accept what was suggested.

e The UK uses a standard form for re-
cording the outcome of an age as-
sessment, but the purpose of the
form is not to adhere to it; rather the
assessment should take place as a
semi-structured discussion.

e The judgment takes note of the guid-
ance set out in draft guidelines issued
by the London Boroughs of Hilling-
don and Croydon.

e |t is beneficial to have two assessing
workers.

e Age assessment is best undertaken
over a period of time, involving other
professionals, such as residential so-
cial worker staff, teachers, and other
young people.

e |tis very important to ensure that the
young person understands the role
of the assessing worker, and com-
prehends the interpreter. Attention
should also be paid to factors such
as the level of tiredness, trauma, be-
wilderment, and anxiety that may af-
fect the young person undergoing the
assessment.

Challenges

1. Continued use of medical assess-
ments: Medical age assessments are
rarely used in the UK but widely used in
the EU. Medical assessments may in-
volve a pediatrician’s report or a skeletal
examination of the wrist, collarbone, and/

or dental X-ray imaging. “Age determina-
tion is an inexact science and the margin
of error can sometimes be as much as
five years either side,” according to the
1999 guidelines of the Royal College of
Paediatrics and Child Health in the UK.
Dental examinations have a margin or er-
ror of around two years, according to the
Royal College. Further, using radiation
for non-medical reasons is regarded as
a poor and unnecessary practice.” Med-
ical examinations therefore could lead to
wildly inaccurate conclusions about the
age of a young person. Even if they are
one part of the overall process, these be-
come a barrier to child protection, and
should not be privileged over interviews
and the gathering of other information.

2. Poor adherence to guidelines: An age
assessment that is conducted in violation
of any of the good practices listed above
can be detrimental to a young person’s
well-being. In particular, if social workers
are dismissive of a young person and fo-
cus on ascertaining the exact age rather
than prioritizing care and protection, the
assessment turns into an accusation and
a trial.

Conclusion

Not every assessment will be accurate, and
for this reason, decision makers should bear
in mind that treating a child as an adult is far
worse than treating an adult as a child. An
asylum-seeking child in the UK has a right
to the support of a social worker, safe ac-
commodation, and access to education and
healthcare. Further, his or her application is
processed differently from an adult’s: children
are not subject to detention, nor are they sent
back to another country on their own unless
it is deemed safe.
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Case Table 4.4 United Kingdom: Advantages and Limitations of Multi-Agency Safeguarding

More accurate risk assessment

More thorough case management

Multipractitioner approach improves
standards and understanding

More efficient processes and
resource use

Reduced time of child waiting for
social services

Hubs
Advantages
UNITED KINGDOM:
MuLTI-AGENCY
SAFEGUARDING HuBs
(MASHSs)
Limitations

Misunderstandings about
information sharing

Cultural barriers often overlooked

Lack of clarity about accountability

Multi-Agency Safeguarding Hubs

The UK is also in the process of establishing
multi-agency safeguarding hubs (MASHS),
local multi-agency bodies that connect the
core services required for child protection
and care. MASHSs, developed at the local lev-
el, function differently from one another, but
the central principle of the MASH model is
that it enables various agencies to communi-
cate, share information, and make decisions
in a timely manner. The following agencies
should be involved in a MASH: children’s
social care, police, health, education, proba-
tion, housing, and youth offending service.”
Coordination and virtual information sharing
are also effective ways for multiple agencies
to work together, but co-location is the most
thorough way of integrating agencies and al-
lowing for the rapid processing of informa-
tion. MASHSs have the following advantages:”

e The assessment of risk is more accurate,
because it is based on coordinated intel-
ligence;

e (Cases are managed more thoroughly;

e Bringing practitioners together improves
understanding as well as standards;

e Processes and resources are used more
efficiently; and

¢ The time children must spend waiting for
social services, and as a result, the time
in which a child could go missing, is re-
duced.

While all agencies are not trained to ad-
dress the needs of trafficked young people,
the close relationship between agencies at
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a MASH may help to identify cases of traf-
ficking.” If a child is not able to access the
services he or she needs at the hub, he or
she should be referred to a “specialist” non-
governmental organization.™

Despite their advantages, MASHSs also have
some limitations worth briefly noting:

e Misunderstandings can take place about
what and how much information needed
to be shared;

e MASHSs address the structural barriers
that prevent children from receiving care,
but cultural barriers tend to be over-
looked; and

e There is often a lack of clarity about who
is accountable for what at the hub.

The protection and integration of children
seeking asylum poses numerous and com-
plex challenges even to countries with a
long-standing commitment to human rights
and social welfare. From interviews with pub-
lic officials and nongovernmental actors in
Germany, Sweden and the UK, it became
apparent that even when the best interests
of the child are treated with the utmost care,
every contingency cannot be accounted for.
“We need to be prepared to be a country of
immigration,” a German advisor on education
and refugee management noted. “We need
to find a solution for every possible situation.
The authorities need to learn to be adaptive,”
said a Swedish social worker for unaccom-
panied asylum-seeking minors. Adaptation,
however, should not come at the cost of
child rights—bureaucratic timelines need to
be relaxed, but standards of care should not

be compromised. In both Germany and Swe-
den, innovative, on-the-spot solutions were
required when established systems choked
in 2015. In the short term, this is critical in
order to prioritize the needs of children on the
move; in the medium to long term, resilience
needs to be built into systems so that crises
are better managed and fewer children slip
through the cracks.
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